KELLOGG, HUBER, HANSEN, TODD & EVANS, PL.L.C.
SUMNER SQUARE
165 MSTREET, N.W.
SUITE 400
WASHINGTON, D.C. 20036-3209

(202) 326-7900

FACSIMILE:
(202} 326-7999

November 14, 2002

Ex Parte Presentation

Marlene H. Dortch, Secretary

Federal Communications Commission
445 12th Street, S.W.

Washington, D.C. 20554

Re:  Application by SBC Communications Inc., et al. for Provision of In-Region,
InterLATA Services in California, WC Docket No. 02-306

Dear Ms. Dortch:

On behalf of SBC Communications Inc. (“SBC”), I am writing to inform you that
representatives of SBC met yesterday with FCC staff to discuss section 709.2 of the California
Public Utilities Code and the public interest standard under section 271 of the 1996 Act. John
Rogovin, Linda Kinney, and Chris Killion of the Office of General Counsel participated on
behalf of the FCC. Paul Mancini, William Lake, and Jon Nuechterlein participated on behalf of
SBC. The materials SBC circulated at this meeting are enclosed as Attachment 1 to this letter.
In addition, at the request of FCC staff, I am enclosing as Attachment 2 the transcript of the
portion of the California Public Utilities Commission’s September 19, 2002, public meeting
devoted to section 271 of the 1996 Act and section 709.2 of the California Public Utilities Code.
Finally, also at the request of FCC staff, enclosed as Attachment 3 is information relating to
timeliness of jeopardy notices, OSS versioning, and interim pricing of DS1 and DS3 loops.
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In accordance with the Commission’s Public Notice, DA 02-2333 (Sept. 20, 2002), SBC
is filing this letter and its attachments electronically through the Commission’s Electronic
Comment Filing System.

Yours truly,

Colin S. Stretch
Attachments

cc: John P. Stanley
Renée R. Crittendon
Tracey Wilson
Lauren J. Fishbein
Brianne Kucerik
Phyllis White
Qualex International
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SBC/California 271

SBC presentation to OGC
concerning Section 709.2 issues

November 13, 2002




Cal. Pub. Utils. Code, Section 709.2:

Enacted on January 1, 1995, during the MFJ regime.

The CPUC “shall authorize fully open competition” for intrastate
interLATA service “if federal legislation or court action amends” the
MF]J “to allow open competition in that service.”

Otherwise, the CPUC “shall order” Pacific Bell “to offer full intrastate
interexchange service” and shall “seek a waiver” of MF]J restrictions.
But the CPUC may not issue such an order until it finds that

— all competitors have “fair, nondiscriminatory, and mutually open access”
to local exchange and interexchange facilities;

— “there is no anticompetitive behavior” by Pacific Bell, “including unfair
use of subscriber information . . . or customer contacts”;

— “there is no improper cross-subsidization of intrastate interexchange
service”’; and

— “there is no substantial possibility of harm to the competitive intrastate
interexchange telecommunications markets.”




CPUC 709.2 Issue:

The 709.2 part of the CPUC order found that Pacific Bell does provide
competitors with “fair, nondiscriminatory and mutually open access” to the
local market.

The CPUC order stated, however, that “the record does not support the finding
that there is no possibility of anticompetitive behavior by Pacific Bell.”

_  CPUC cited two lawsuits (from 1996 and 1997) alleging anticompetitive conduct.
In one case, the relevant claims were rejected; in the other, the parties settled.

_  CPUC also noted that it “differ[ed] from the FCC's view” authorizing BOC joint
marketing of local and long-distance services.
The CPUC order also stated that the record “does not support the finding that
there is no possibility of improper cross-subsidization anywhere within
Pacific’s proposal to provide long distance telephone service in California.”
—  But the 1996 Act does not require a BOC to prove this negative.
—  Moreover, Section 272 fully addresses cross-subsidization concerns.

The CPUC order stated that Pacific Bell “failed to show that there is no
substantial possibility of harm” to the intrastate long-distance market.
_ CPUC cited joint marketing concerns arising from its policy disagreement with the
FCC; Pacific Bell’s proposed joint marketing plan fully complies with federal law.

— Cited Pacific Bell’s role in serving as the Preferred Interexchange Carrier (PIC)
administrator, even though BOCs perform that role in other 27 [-approved states,
and even though Pacific properly performs this role already as to intralLATA calls.
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Legal analysis:

« In the Non-Accounting Safeguards Order, the FCC determined that
Sections 271 and 272 (and the FCC’s implementing rules) supplant
inconsistent state law addressing the infrastate interLATA market:

_ Ruled that “the states may not impose, with respect to BOC provision of intrastate
interLATA service, requirements inconsistent with sections 271 and 272 and the
Commission’s rules under those provisions.” §47.

—  “[R]eject[ed] the suggestion . . . that, after the Commission has granted a BOC
application for authority under section 271, a state nonetheless may condition or
delay BOC entry into intrastate interLATA services.” d.

«  The peculiarities of California law have no significance for the Section
271 “public interest” inquiry:
—  The FCC’s “public interest” inquiry does not, and could not sensibly, vary on the
basis of differences in state law.
— Instead, the FCC should consider any concerns or factual findings by the state

commission, treat them the same way it would treat the concerns of any other party,
and assess their significance under federal law.

— Moreover, whereas Section 271(d)(2) directs the FCC to “consult” with state PUCs
“to verify the compliance of the Bell operating company with the requirements of
subsection (c)” (i.e., the checklist), it does not require the FCC even to consult with
the states on public interest or other non-checklist issues.
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708.3. Whenever a business transaction of an electrical, gas, water
corporation with 10,000 or more service connections, or telephone
corporation is such that a personal appearance by a person is
required by the corporation and the person is unable to appear at the
corporation's place of business during the corporation's usual
business hours, then the corporation shall provide a reasonable and
convenient alternative to the person such as an appointment outside
the corporation's usual business hours or allowing the person to
conduct the transaction by telephone, or mail, or both.

709. The Legislature hereby finds and declares that the policies
for telecommunications in California are as follows:

(a) To continue our universal service commitment by assuring the
continued affordability and widespread availability of high-quality
telecommunications service to all Californians.

(b) To encourage the development and deployment of new
technologies and the equitable provision of services in a way which
efficiently meets consumer need and encourages the ubiquitous
availability of a wide choice of state-of-the-art services.

{(c) To promote economic growth, job creation, and the substantial
social benefits that will result from the rapid implementation of
advanced information and communications technologies by adequate
long-term investment in the necessary infrastructure.

{(d) To promote lower prices, broader consumer choice, and
avoidance of anticompetitive conduct.

(e) To remove the barriers to open and competitive markets and
promote fair product and price competition in a way that encourages
greater efficiency, lower prices, and more consumer choice.

709.2. (a) The commission shall authorize fully open competition

for intrastate interexchange telecommunications service, otherwise
known as intrastate interLATA, or intrastate service between local
access and transport areas, in California if federal legislation or
court action amends the modification of final judgment entered by the
United States District Court for the District of Columbia in United
States v. Western Electric, Civil Action No. 82-0192, to allow open
competition in that service.

(b) (1) If neither federal law nor court action has authorized
full intrastate interexchange competition, the commission shall order
the opening of all intrastate interexchange telecommunications
markets to full competition, and the commission shall order, no later
than October 1, 1995, all telephone corporations subject to the
restrictions in the modification of final judgment to offer full
intrastate interexchange service, and to seek a waiver of the
interexchange telecommunications service restriction from the federal
court overseeing the modification of final judgment. The service
may be offered through resale and through facilities owned by the
telephone corporations.

(2) If the federal district court denies the waiver request, and
an appeal is taken and the federal Court of Appeals affirms the
denial and refuses to remand the waiver request to the federal
district court for further review, and review 1s sought in the United
States Supreme Court and that court refuses to review or reviews and
affirms the lower court decisions denying the waiver, and the
commission determines that all reasonable legal recourse has been
exhausted by the telephone corporation, the commission shall rescind
the order.

(3) No order shall be implemented, nor services marketed by the
telephone corporations until a waiver is granted or until federal

http://www.leginfo.ca.gov/.../displaycode?section=puc&group=00001-01000& file=701-709. 9/19/2002
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legislation or court action amends the modification of final judgment
to allow open competition in intrastate interexchange
telecommunications service.

(c) No commission order authorizing or directing competition in
intrastate interexchange telecommunications shall be implemented
until the commission has done all of the following, pursuant to the
public hearing process:

(1) Determined that all competitors have fair, nondiscriminatory,
and mutually open access to exchanges currently subject to the
modified final judgment and interexchange facilities, including fair
unbundling of exchange facilities, as prescribed in the commission's
Open Access and Network Architecture Development Proceeding (I.
93-04-003 and R. 93-04-003) .

(2) Determined that there is no anticompetitive behavior by the
local exchange telephone corporation, including unfair use of
subscriber information or unfair use of customer contacts generated
by the local exchange telephone corporation's provision of local
exchange telephone service.

(3) Determined that there is no improper cross-subsidization of
intrastate interexchange telecommunications service by requiring
separate accounting records to allocate costs for the provision of
intrastate interexchange telecommunications service and examining the
methodology of allocating those costs.

(4) Determined that there is no substantial possibility of harm
to the competitive intrastate interexchange telecommunications
markets.

(d) The opening of intrastate interexchange telecommunications
markets to competition pursuant to this section shall not precede,
but may be coincident with, the opening of competition within the
local exchange markets, as expressly authorized by the commission,
subject to subdivision (c).

(e} No part of this section shall be construed as constituting a
state action within the meaning of Parker v. Brown, 317 U.S. 341.

(f) No part of this section shall be construed to preempt
application of the unfair practices or antitrust laws of this state.

709.5. (a) It is the intent of the Legislature that all
telecommunications markets subject to commission jurisdiction be
opened to competition not later than January 1, 1997. The commission
shall take steps to ensure that competition in telecommunications
markets is fair and that the state's universal service policy is
observed.

(b) To the extent possible, competition in intraexchange
telecommunications markets shall be coincident with competition in
video markets.

(c) The commission shall expedite its open network architecture
and network development, interconnection, universal service, and
other related dockets so that whatever additional rules and
regulations that may be necessary to achieve fair local exchange
competition shall be in place no later than January 1, 1997.

(8) If any local exchange telephone company obtains the right to
offer cable television or video dialtone service within its service
territory from a regulatory body or court of competent jurisdiction,
any cable television corporation or its affiliates may immediately
have the right to enter into the intraexchange market within the
service territory of that local exchange carrier by filing for
approval of a certificate of public convenience and necessity, if
necessary, which shall be expeditiously reviewed by the commission.

(e) If the local exchange corporation is subject to the commission'’
s standards for the interconnection of networks, network unbundling,
and service gquality, the cable television corporation or its

htfp /fwww.leginfo.ca.gov/.../displaycode?section=puc&group=00001-01000&file=701-709. 9/19/2002
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We therefore conclude that elimination of the proposed provision was a nonsubstantive change.*’
Based on the foregoing, we find, pursuant to the general rulemaking authority vested in the
Commission by sections 4(i), 201(b), and 303(r) of the Act, and consistent with fundamental
principles of administrative law, that the Commission has the requisite authonty to promulgate
rules implementing section 272 of the Act.

B. Scope of Commission’s Authority Regarding InterLATA Services

a. Background

25. In the Notice, we tentatively concluded that the Commission’s authority under
sections 271 and 272 applies to intrastate and interstate interLATA services provided by BOCs
or their affiliates. We based this tentative conclusion in part on our analysis that Congress
intended sections 271 and 272 to replace the pre-Act restrictions on the BOCs contained in the
MF]J, which barred their provision of both intrastate and interstate interLATA services.”” We also
observed that the interLATA/intraLATA distinction appears to some extent to have supplanted
the traditional interstate/intrastate distinction for purposes of sections 271 and 272.** We further
noted that reading sections 271 and 272 as applying to all interLATA services fits well with the
structure of the statute as a whole,“9 and that reading the sections as limited to interstate services
would lead to implausible results.*® We also indicated that we do not believe that section 2(b)
of the Act precludes the conclusion that our authonty under sections 271 and 272 applies to
intrastate as well as interstate interLATA services.”' Finally, we asked parties that disagreed with
the foregoing analysis to comment on the extent to which the Commission may have authority
to preempt state regulation with respect to some or all of the non-accounting matters addressed

by sections 271 and 272.%2

% In addition, even if the removal were considered as more than inconsequential, we believe that the most
plausible explanation is that Congress found such a specification unnecessary in light of sections 4(i), 201(b),
303(r), and long-standing principles of administrative law.

*  Notice at  25.

Y Id. at§2l.
% Id. at § 22.
¥ Id. at ] 23.
% Id. at § 25.
' 1d. at § 26.
2 1d. at 9 28.
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b. Comments

26.  Many parties, including BellSouth, PacTel, USTA and the New York Commission,
agree that sections 271 and 272 cover both intrastate and interstate services.” DOJ, BellSouth,
and AT&T maintain that the Act, by its terms, explicitly covers intrastate interLATA services and
thus, grants the Commission authority over intrastate interLATA services for purposes of sections
271 and 272.* DOJ and AT&T argue that, because the grant is explicit, section 2(b) does not
bar the Commission from adopting rules that apply to the provision of intrastate interLATA
services.”® These and other parties generally argue, as a separate basis for finding that sections
271 and 272 extend to both intrastate and interstate interLATA services, that Congress intended
for the Act to replace the MFJ.*® These parties contend that, since the MFJ restrictions applied
to the BOCs’ provision of both intrastate and interstate interLATA services, Congress intended
for sections 271 and 272 to apply to the BOCs’ provision of both types of services as well.””
Indeed, several of these parties maintain that interpreting sections 271 and 272 as covering both
intrastate and interstate interLATA services is the only reasonable interpretation.”® Several parties
further maintain that section 2(b) of the Act does not affect this analysis.*

*  DOIJ Reply at 4-7; New York Commission at 2-3 (but arguing that the Commission lacks authority to
establish rules applicable to intrastate interLATA services); BellSouth at 15; PacTel at 3 (maintaining, however,
that "Congress did not give the FCC plenary authority over those services to implement any and all regulations
and safeguards whatsoever.”); USTA at 7 (but arguing that section 272 is self-executing); AT&T at 8; AT&T
Reply at 3-4; Sprint at 9-10; Sprint Reply at 4; MCI at 3; MCI Reply at 3-4; Excel at 11; CompTel at 3-6; TRA
at 5-6; ITAA at 5-7.

% DOIJ Reply at 4-5 (arguing that the Act’s definitions of the terms "LATA," and "interLATA" include
intrastate services); AT&T at 8 (arguing that the Act’s definition of the term "interLATA" applies to both
intrastate and interstate services so long as they cross a LATA boundary); BellSouth at 15-16 (stating that "[t]he
explicit grants of FCC jurisdiction in Sections 271 and 272 override the generic restrictions on FCC jurisdiction
in Section 2(b)," but arguing that "these exemptions must be narrowly construed in order to preserve the meaning
of 2(b)"); see also CompTel at 4, 5 (stating that "[pJursuant to the MFJ, LATAs were defined based "upon a city
or other identifiable community or interest,” without limitation by state boundaries. Because a single state may
contain more than one LATA, interLATA communications may be intrastate as well as interstate in nature.”

(footnote omitted)).

5% DOJ Reply at 6-7; AT&T at 8-9.

¢ New York Commission at 2-4 (maintaining, however, that the Commission lacks authority to establish
rules applicable to intrastate interLATA services); BellSouth at 15; USTA at 7; DOJ Reply at 5-6; AT&T at 8
n.7; MCI at 3; Excel at 11; CompTel at 5-6; TRA at 5-6; ITAA at 5-7.

7 New York Commission at 2-4 (maintaining, however, that the Commission lacks authority to establish
rules applicable to intrastate interLATA services); BellSouth at 15; USTA at 7; AT&T at 8 n.7; DOJ Reply at 5-
6; MCI at 3; Excel at 11; CompTel at 5-6; TRA at 5-6; ITAA at 5-7.

% DOJ Reply at 7; MCI at 5; MCI Reply at 3-4; Excel at 11; ITAA at 5-6; CompTel at 5-6.

% AT&T at 8-9; Sprint Reply at 5; MCI at 5; TRA at 6-7; see also DOJ Reply at 6-7.
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27. State representatives and some of the BOCs, however, challenge our tentative
conclusion that sections 271 and 272 give the Commission authority over intrastate interLATA
services.® These parties argue that sections 2(b) and 601(c) of the Act bar the Commission from
exercising authority under sections 271 and 272 to establish rules applicable to intrastate
services.”! Although the New York Commission agrees with our tentative view that the term
"interLATA" covers both intrastate and interstate services,* other parties objecting to our reading
of the scope of sections 271 and 272 generally do not address the issue of whether the term
"interLATA services" as used in the Act or the MFJ includes intrastate interLATA services.
Instead, they appear to contend that, even if the term "interLATA services" includes both
intrastate and interstate services, section 2(b) precludes the Commission from establishing rules
applicable to intrastate interLATA services.* According to these parties, states have authority
to establish rules to govern the BOCs’ provision of intrastate interLATA services,* and it is
premature for the Commission at this time to preempt states from exercising that authority.%’
NARUC and the Missouri Commission claim that the legislative history shows that Congress
intended to limit the Commission’s authority under sections 271 and 272 to interstate services.
In support of this claim, these parties point to the fact that the House and Senate versions of the
pre-conference bill exempted sections 271 and 272 from section 2(b), but those exemptions were

removed in the final legislation.®

28.  Parties opposing our tentative conclusions also argue that, although the MFJ
restrictions on the BOCs applied to both interstate and intrastate interLATA services, the states
retained authority to regulate a BOC’s intrastate interLATA services when such services were
authorized by the MFJ Court.®’” They assert, therefore, that, even if sections 271 and 272 apply
to intrastate services, those provisions would not divest the states of authority over intrastate

€ Bell Atlantic at 3; BellSouth at 15-17; California Commission at 2-9; Missouri Commission at 3; New
York Commission at 2-6; Ohio Commission at 2-5; Wisconsin Commission Reply at 3-11; NARUC at 4-7,

¢ Bell Atlantic at 3; BellSouth at 15-16; California Commission at 2-3; Missouri Commission at 3; New
York Commission at 3-5; Ohio Commission at 2; Wisconsin Commission Reply at 3; NARUC at 7.

62 New York Commission at 2-3.

¢ Bell Atlantic at 3; BellSouth at 15-16; California Commission at 2-3; Missouri Commission at 2-3; New
York Commission at 2-5; Ohio Commission at 2; NARUC at 7; see Wisconsin Commission Reply at 2, 6-8.

% BellSouth at 15-17; California Commission at 5-6, 9; Missouri Commission at 2-3; New York
Commission at 2-5; Ohio Commission at 2-5; Wisconsin Commission Reply at 3-5, 6-11; NARUC at 5-7.

¢  New York Commission at 5-6; Wisconsin Commission Reply at 5-6; NARUC at 4-5.
% NARUC at 7; Missouri Commission at 3; see also Bell Atlantic at 3.
7 California Commission at 3-4; Missouri Commission at 2; New York Commission at 3-4; NARUC at 6.
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services,®® and that the Commission’s authority, if it exists, under sections 271 and 272, is not
plenary.®

29.  None of the parties opposing our reading of the scope of sections 271 and 272
contends that the Commission’s authority under section 271(d) to authorize BOC entry into in-
region interLATA services does not extend to BOC provision of intrastate interLATA services.
The Wisconsin Commission argues, however, that "a state might decide that, for intrastate
interLATA purposes, BOC (or affiliate) entry into intrastate interLATA markets should be
delayed subject to satisfaction of previously-made infrastructure investment commitments, needed
quality of service improvements, universal service obligations, or some other factor for which
delayed or conditioned entry into intrastate interLATA markets is appropriate leverage exercised

in the public interest."”
3. Discussion

30. For the reasons set forth below, we conclude that sections 271 and 272, and the
Commission’s authority thereunder, apply to intrastate as well as interstate interLATA services
provided by the BOCs or their affiliates. We base this conclusion on the scope of the pre-1996
Act MFJ restrictions on the BOCs’ provision of interLATA services, as well as on the plain
language of sections 271 and 272, and the requirements of those sections. In addition, we find
that section 2(b) does not bar the Commission from establishing regulations to clarify and
implement the requirements of section 272 that apply to intrastate interLATA services and other
intrastate matters that are within the scope of section 272. We hold, therefore, that the rules we
establish to implement section 272 .are binding on the states, and the states may not impose
regulations with respect to BOC provision of intrastate interLATA service that are inconsistent
with section 272 and the Commission’s rules under section 272. We emphasize, however, that
the scope of the Commission’s authority under sections 271 and 272 extends only to matters
covered by those sections. Those sections do not alter the jurisdictional division of authority with
respect to matters falling outside their scope. For example, rates charged to end users for
intrastate interLATA service have traditionally been subject to state authority, and will continue

to be.

¢t California Commission at 3; Missouri Commission at 2; New York Commission at 3; Ohio Commission
at 2; Wisconsin Commission Reply at 4; NARUC at 5-7.

%  BellSouth at 15; PacTel at 3. BellSouth and PacTel argue that Congress did not intend to give the
Commission plenary jurisdiction over intrastate interLATA services. BellSouth at 15; PacTel at 3.

7 Wisconsin Commission Reply at 7.
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31. We stated in the Notice, and several parties agree, that section 601(a) of the 1996
Act indicates that Congress intended the provisions of the Act to supplant the MFJ.”! That

section provides:

Any conduct or activity that was, before the date of enactment of this Act; subject
to any restriction or obligation imposed by the [MFJ] shall, on and after such date,
be subject to the restrictions and obligations imposed by the Communications Act
of 1934 as amended by this Act and shall not be subject to the restrictions and the

obligations imposed by [the MFJ].”

No party challenges the fact that the MFJ generally prohibited the BOCs and their affiliates from
providing any interLATA services -- interstate or intrastate.” Moreover, no party challenges the

fact that the term "interLATA services" as used in the MFJ referred to both intrastate and

interstate services.”

32. Similarly, with respect to the term "interLATA services" as used in sections 271
and 272, the DOJ, AT&T, and BellSouth maintain that, because the Act defines the term
"interLATA" to include intrastate services, references in sections 271 and 272 to interLATA
services apply to both intrastate and interstate services. We agree.

33.  The Act defines "interLATA service" as "telecommunications between a point in
a local access and transport area and a point located outside such area.”” The Act further defines
the term "LATA" as "a contiguous geographic area . . . established before the date of enactment
of the [1996 Act] by a Bell operating company such that no exchange area includes points within
more than 1 metropolitan statistical area, consolidated metropolitan statistical area, or State,
except as expressly permitted under the [MFJ]" or subsequently modified with approval of the

I Notice at § 21; DOJ Reply at 5-6; New York Commission at 2-4 (maintaining, however, that the
Commission lacks authority to establish rules applicable to intrastate interLATA services); Missouri Commission
at 2 (but arguing that states still retain jurisdiction, as they did under the MFJ); BellSouth at 15-16 (stating that
"the FCC unquestionably has authority to entertain and act upon Section 271 applications for BOC interLATA
entry, whether interstate or intrastate;" but asserting that "Congress did not intend to give the Commission
plenary jurisdiction over intrastate interLATA services"); AT&T at 8 n.7; Excel at 11; CompTel at 5-6; TRA at

5-6; ITAA Comments at 5.

21996 Act, § 601(a), 110 Stat. 56, 143 (to be codified as a note following 47 U.S.C. § 152).

™ See United States v. Western Electric Co., 552 F. Supp. 131, 227 (D.D.C. 1982) (subsequent history
omitted).

™ See id., 552 F. Supp. at 229 (defining "exchange area” and "interexchange telecommunications"); United

States v. Western Electric Co., 569 F. Supp. 990, 993 (D.D.C. 1983) (explaining that the term "local access and
transport area” was being used as a replacement for "exchange area") (subsequent history omitted).

47 US.C. § 153(21).
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Commission.” This definition expressly recognizes that a LATA may comprise an area, such as
a metropolitan statistical area, that is smaller than a state.” Indeed, the DOJ notes that most
LATAs established by the MFJ consist of only parts of individual states; only nine LATAs out
of a total of 158 encompass an entire state.”” Thus, by defining an interLATA service as
telecommunications from a point inside a LATA to a point outside a LATA, the Act expressly
recognizes that interLATA services may include telecommunications between two LATAs within
a single state. Accordingly, we find that the term "interLATA services,” as used in sections 271
and 272, expressly refers to both intrastate and interstate services. :

34.  Although the term "interLATA services" as used in the MFJ and in sections 271
and 272 refers to both interstate and intrastate interLATA services, the New York Commission
and others assert that, when Congress transferred responsibility for enforcing the prohibition on
the BOCs’ provision of interLATA services from the U.S. District Court to the Commission, it
intended to limit our authority only to interstate interLATA services.” To the contrary, we find
that reading sections 271 and 272 as granting the Commission authority over intrastate as well
as interstate interLATA services is consistent with, and indeed necessary to effectuate, Congress’s
intent that sections 271 and 272 replace the restrictions of the MFJ with respect to BOC provision

of interLATA services.

35. - The jurisdictional limitation that the New York Commission and others seek to
read into sections 271 and 272 would lead to implausible results. Specifically, under that
statutory interpretation, the BOCs would have been permitted to provide in-region, intrastate,
interLATA services upon enactment, without complying with the section 271 entry requirements
or the section 272 safeguards, and subject only to any existing, generally applicable state rules
on interexchange entry. Any such rules, presumably, would not have been specifically directed
at BOC entry, because of the long-standing MFJ prohibition on entry. Because concerns about
BOC control of bottleneck facilities needed for the provision of in-region intetrLATA services are
applicable to both interstate and intrastate services, it seems clear that sections 271 and 272 apply
equally to the BOCs’ provision of both intrastate and interstate, in-region, interLATA services.
We find no reasonable basis for concluding that Congress intended to lift the MFJ’s ban on BOC
provision of intrastate interLATA services, which constitute approximately 30 percent of
interLATA traffic, and permit the BOCs to offer such services before satisfying the requirements

47 US.C. § 153(25). As the court stated, "simply put, [2 Standard Metropolitan Statistical Area] is a
U.S. Department of Commerce designation that includes a city and its suburbs. United States v. Western Electric

Co., 569 F.Supp. at 993, n.8.

7 States served by a BOC with only one LATA are: Delaware, Maine, New Hampshire, New Mexico,
Rhode Island, South Dakota, Utah, Vermont, and Wyoming. The District of Columbia is covered entirely by one
LATA that also covers portions of southemn Maryland and northem Virginia. DOJ Reply at 6 n.4.

®  DOJ Reply at 6.

™  See Bell Atlantic at 3; BellSouth at 15-16; California Commission at 2-3; Missouri Commission at 2-3;
New York Commission at 2-5; Ohio Commission at 2; Wisconsin Commission Reply at 3-4; NARUC at 5-7.
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of sections 271 and 272.% As the DOJ notes, "Congress could not have intended, for example,

to open up the intrastate interLATA market immediately for BOC entry, without the carefully-

devised entry requirements of Section 271, while at the same time establishing those requirements

with respect to interstate interLATA entry. Nor could Congress have meant to defeat the

safeguards carefully imposed under Section 272 by permitting the BOCs to engage in the

behavior which Section 272 prohibits, as long as they do it within the individual states."®' -
Indeed, we find it significant that neither the states nor the BOCs have argued that such a result

was intended. In light of this analysis, we find that the Commission’s authority under sections

271 and 272 extends to both intrastate and interstate interLATA services.

36. Similarly, several parties support the conclusion that our authority to consider the
applications of BOCs seeking to provide in-region interLATA service pursuant to section 271(d)
applies to both interstate and intrastate services.” None of the state representatives and BOCs
commenting on this issue claims that the Commission’s authority under section 271(d) does not
apply to a BOC’s provision of intrastate interLATA services. Despite the lack of controversy on
this point, several commenters claim that rules adopted under section 272 apply only to interstate
services.®> We believe that the requirements of sections 271 and 272 repudiate this argument.
In granting an application under section 271(d), the Commission must determine, among other
things, that the BOC meets the requirements of section 271(d)(3)(B). Under this provision, the
Commission must find that the requested authorization "will be carried out in accordance with
the requirements of section 272."* 1In light of the Commission’s authority to approve entry into
both intrastate and interstate in-region interLATA service, pursuant to section 271, it seems
logical and necessary that the Commission’s authority to impose safeguards established by section
272, should similarly extend to both intrastate and interstate interLATA service.

37. Several parties have argued that, although the MFJ restrictions on the BOCs
applied to both interstate and intrastate interLATA services, the states retained authority to
regulate a BOC’s intrastate interLATA services when such services were authorized by the MFJ
court. They assert, therefore, that, even if sections 271 and 272 apply to intrastate services, those

% See Industry Analysis Division, Telecommunications Industry Revenue: TRS Fund Worksheet Data
Table 6 (Com. Car. Bur. Feb. 1996).

! DOJ Reply at 7.

22 DOIJ Reply at 4-7; New York Commission at 2 (maintaining, however, that the Commission lacks
authority to establish rules regarding intrastate services); AT&T at 8; AT&T Reply at 3-5; MCI at 3; MCI Reply
at 3-4; Sprint at 9-10; Sprint Reply at 4; USTA at 7 (but arguing that section 272 is self-implementing); Excel
at 11; CompTel at 3-4; TRA at 5-6; ITAA at 5-7; BellSouth at 15 (maintaining, however, that Congress did not
intend to give the Commission plenary jurisdiction over intrastate interLATA services); PacTel at 3.

¥ Bell Atlantic at 3; BellSouth at 15-16; California Commission at 2-3; Missouri Commission at 2-3; New
York Commission at 2-5; Ohio Cornmission at 2; NARUC at 7; see Wisconsin Commission Reply at 2, 6-8.

3 47 US.C. §271(d)(3).
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provisions would not divest the states of authority over intrastate services. As we stated at the
outset of this discussion, the scope of the Commission’s authority under sections 271 and 272
extends only to matters covered by those sections, i.e., authorization for BOC entry into in-region
interLATA service and the safeguards imposed in section 272. We do not dxspute that the states
retain their authority to regulate intrastate services in other contexts.

38. We further find that the requirements of sections 271 and 272 buttress our
conclusions regarding the scope of the Commission’s jurisdiction. For example, we find it
significant that section 271(h) directs the Commission to address intrastate matters relating to
BOC provision of incidental interLATA services. That section states that "[tJhe Commission shall
ensure that the provision of [incidental interLATA services] by a Bell operating company or its
affiliate will not adversely affect telephone exchange service ratepayers or competition in any
telecommunications market."® Telephone exchange service is primarily an intrastate service.
This reference to a plainly intrastate service indicates that the scope of section 271 encompasses
intrastate matters, and thus the Commission’s authority thereunder applies to both intrastate and

interstate interLATA services.

39.  State representatives and some BOCs argue that sections 2(b) and 601(c) of the
Act preserve the states’ authority to adopt rules regarding BOC provision of intrastate interLATA
services. They argue that section 2(b) bars the Commission from exercising authority under
sections 271 and 272 to establish rules applicable to intrastate interLATA services.* For the
reasons set forth below, we find that section 2(b) does not preclude us from finding that sections
271 and 272, and our authority to promulgate rules thereunder, apply to BOC provision of

intrastate interLATA services.

40. In Louisiana Public Service Commission v. Federal Communications Commission,
the Supreme Court determined that, in order to overcome section 2(b)’s limits on the
Commission’s jurisdiction with respect to intrastate communications service, Congress must either
modify section 2(b) or grant the Commission additional authority.”’ As explained above, we find
that the term "interLATA services,"” by the Act’s own definition, includes intrastate services, and
that Congress, in sections 271 and 272, expressly granted the Commission authority over
intrastate interLATA services for purposes of those sections. Accordingly, consistent with the

8 Id. § 271(h) (emphasis added).

% As noted above, with the exception of the New York Commission, the parties challenging the
Commission’s authority to preempt state regulation do not address the issue of whether the term "interLATA
services" should be interpreted -- by definition or otherwise - to include both intrastate as well as interstate

services.

87 Louisiana Public Service Comm’'n v. Fed. Communications Comm’n, 476 U.S. 355, 377 (1986).
Section 2(b) provides that, except as provided in certain enumerated sections [not including sections 271 and

272], "nothing in [the Communications Act] shall be construed to apply or to give the Commission jurisdiction
with respect to . . . charges, classifications, practices, services, facilities, or regulations for or in connection with
intrastate communications service by wire or radio of any carrier." 47 U.S.C. § 152(b).
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Court’s statement in Louisiana, we find that section 2(b) does not limit our authority over
intrastate interLATA services under sections 271 and 272.

4]1. In addition, we find that, in enacting sections 271 and 272 after section 2(b), and
squarely addressing therein the issues before us, Congress intended for sections 271 and 272 to
take precedence over any contrary implications based on section 2(b).*® In construing these
provisions, we are mindful that "it is a commonplace of statutory construction that the specific
governs the general.”™ ~Moreover, where amended and original sections of a statute cannot be
harmonized, the new provisions should be construed to prevail as the latest declaration of
legislative will.®® We find also that, in enacting the 1996 Act, there are other instances where
Congress indisputably gave the Commission intrastate jurisdiction without amending section 2(b).
For instance, section 251(e)(1) provides that "[t]he Commission shall have exclusive jurisdiction
over those portions of the North American Numbering Plan that pertain to the United States."’
Section 253 directs the Commission to preempt state regulations that prohibit the ability to
provide intrastate services. Section 276(b) directs the Commission to "establish a per call
compensation plan to ensure that payphone service providers are fairly compensated for each and
every completed intrastate and interstate call."” Section 276(c) provides that, "[t]o the extent that
any State [payphone] requirements are inconsistent with the Commission’s regulations, the
Commission’s regulations on such matters shall preempt such State requirements."”* None of
these provisions is specifically excepted from section 2(b), yet all of them explicitly give the
Commission jurisdiction over intrastate matters. Thus, we find that the lack of an explicit
exception in section 2(b) does not require us to conclude that the Commission’s jurisdiction under
sections 271 and 272 is limited to interstate services. A contrary holding would nullify several
explicit grants of authority to the Commission, noted above, and would render substantial parts
of the statute meaningless. Thus, in this instance, we believe that the lack of an explicit
exception in section 2(b) is not dispositive of the scope of the Commission’s jurisdiction.

42. Moreover, as stated above, with the exception of the New York Commission, the
parties challenging the Commission’s authority to preempt state regulation under sections 272 do
not address the issue of whether "interLATA services" are defined by the Act to include intrastate
services. The New York Commission agrees with us that it does. These parties (including the
New York Commission) also do not challenge the proposition that Congress vested in the

8 See, e.g., Morales v. Trans World Airlines, Inc., 504 U.S. 374, 384 (1992).

% Morales v. Trans World Airlines. Inc., 504 U.S. at 384.

% 2 J. Sutherland, Statutory Construction § 22.34 (6th ed.); see also American Airlines, Inc. v. Remis

Industries, Inc., 494 F.2d 196, 200 (2nd Cir. 1974).

9" 47 US.C. § 251(eX1).
2 1d. § 276(b).
B 1d. § 276(c).
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Commission authority over BOC entry into all in-region interLATA services -- intrastate and
interstate. We find it difficult to reconcile these parties’ silence on these issues, as well as the
New York Commission’s agreement that "interLATA services" includes intrastate services, with
their position that section 2(b) limits the application of the Commission’s implementing rules
under section 272 to interstate interLATA services. If, as it remains undisputed in the record,
the Commission would necessarily determine, in assessing whether to allow BOC entry into in-
region interLATA services, whether a BOC’s provision. of intrastate as well as interstate
interLATA services complies with section 272, we can find no basis to maintain that the
Commission’s authority under sections 271 and 272 does not include authority to apply its
interpretation of section 272 to all of the interLATA services -- intrastate and interstate -- at issue
in the BOC’s 271 in-region interLATA services application.

43. NARUC and the Missouri Commission stress that earlier drafts of the legislation
would have amended section 2(b) to make an exception for certain sections of Title II, including
sections 271 and 272, but the enacted version did not include that exception. They argue that this
change demonstrates that Congress intended that section 2(b)’s limitations remain fully in force

-with regard to sections 271 and 272. We find this argument unpersuasive.

44.  As noted above, parties that attach significance to the omission of the proposed
amendment of section 2(b) rely on a rule of statutory construction providing that, when a
provision in a prior draft is altered in the final legislation, Congress intended a change from the
prior version. This rule of statutory construction has been rejected, however, when changes from
one draft to another are not explained.* In this instance, the only statement from Congress
regarding the meaning of the omission of the section 2(b) amendment appears in the Joint
Explanatory Statement. According to the Joint Explanatory Statement, all differences between
the Senate Bill, the House Amendment, and the substitute reached in conference are noted therein
"except for clerical corrections, conforming changes made necessary by agreements reached by
the conferees, and minor drafting and clerical changes."” Because the Joint Explanatory
Statement did not address the removal of the section 2(b) amendment from the final bill, the
logical inference is that Congress regarded the change as an inconsequential modification rather
than a significant alteration. It seems implausible that, by enacting the final version, Congress
intended a radical alteration of the Commission’s authority under sections 271 and 272, given the
total lack of legislative history to that effect. Based on the foregoing, we conclude that
elimination of the proposed amendment of section 2(b) was a nonsubstantive change.

45. Moreover, even if it were appropriate to speculate as to the meaning of the
omission of the section 2(b) exception, we disagree with the argument that the omission
necessarily indicates that Congress intended not to provide the Commission authority over

% Mead Corp v. Tilley, 490 U.S. at 723; Rastelli v. Warden, 782 F.2d at 23; Drummond Coal v. Watt
735 F.2d at 474.

% Joint Explanatory Statement at 113.
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intrastate services in sections 271 and 272. We find it is equally possible that Congress omitted
the exception based on an understanding that the use of the term interLATA in sections 271 and
272 established a clear grant of authority over intrastate services and therefore that such an

exception was unnecessary.

46. We similarly are not persuaded that section 601(c) of the 1996 Act evinces an
intent by Congress to preserve states’ authority over intrastate matters. Section 601(c) of the
1996 Act provides that the Act and its amendments "shall not be construed to modify, impair,
or supersede Federal, State, or local law unless expressly so provided in such Act or
amendments."”* As explained above, we conclude that sections 271 and 272, which apply to
interLATA services, were expressly intended to modify federal and state law and jurisdictional

authority.

47. For all of the reasons discussed above, we conclude that sections 271 and 272, and
the Commission’s authority thereunder, apply to intrastate and interstate interLATA services
provided by the BOCs or their affiliates. We hold, therefore, that the rules we establish to
implement section 272 are binding on the states, and the states may not impose, with respect to
BOC provision of intrastate interLATA service, requirements inconsistent with sections 271 and
272 and the Commission’s rules under those provisions. In this regard, based on what we find
is clear congressional intent that the Commission is authorized to make determinations regarding
BOC entry into interLATA services, we reject the suggestion by the Wisconsin Commission that,
after the Commission has granted a BOC application for authority under section 271, a state
nonetheless may condition or delay BOC entry into intrastate interLATA services.”

C. Scope of Commission’s Authority Regarding Manufacturing Services

48.  In the Notice, we tentatively concluded that the Commission’s authority under
section 272 extends to all BOC manufacturing of telecommunications equipment and CPE.
Only two parties, Sprint and TIA, commented on this issue, and both agreed with our tentative

conclusion.

49.  We adopt our tentative conclusion that our authority under section 272 extends to
all BOC manufacturing of telecommunications equipment and CPE. As we stated in the Notice,
to the extent that sections 271 and 272 address BOC manufacturing activities, we believe that the
same statutory analysis set forth above with respect to interLATA services would apply. We see
no basis for distinguishing among the various subsections of sections 271 and 272. Even apart
from that analysis, however, we believe that the provisions concerning manufacturing clearly
apply to all manufacturing activities. Section 2(b) of the Communications Act limits the

% 1996 Act, § 601(c)(1), 110 Stat. 56, 143 (to be codified as a note following 47 U.S.C. § 152).

7 We note that a state would retain authority to enforce obligations relating to a BOC’s provision of
intrastate interLATA service, such as those identified by the Wisconsin Commission, through mechanisms other
than denial or delayed of entry into the intrastate interLATA market.
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Re: FCC Docket No. 02-306 MAMHCATIONS COMMISSION
Dear Commissioners:

I understand that the Federal Commumications Commission (FCC) is currently reviewing Pacific
Bell's application to enter the long distance market in California. I further understand that some
partics filing comments have suggested that Section 709.2 of the California Public Utilities Code
and the federal statutary requirements for long distance relief are mutually exclusive. In other
words, they have suggested that Section 709.2 should act as a bar to Pacific Bell being granted
long distance authority by the FCC. As was the author of Section 709.2 while a member of the
California State Assembly, I am writing to clarify that this legislation was in no way intended to
stand as a barrier to FCC approval of Pacific Bell's long distance application. As I discuss
below, if the FCC concludes that Pacific Bell meets the federal statutory requirements for relief,
then the company meets the requirements of Section 709.2 and I would strongly urge the FCC to

approve Pacific Bell's application.

By way of background, Assembly Bill 3720 was the vehicle I authored that enacted Section
709.2 on January 1, 1995, At that time, the local market was not opea to competition and Pacific
Bell was prohibited from providing long distance because of a federal district court order kmown
as the Modification of Final Judgment or MFJ. The purpose in drafting AB 3720 was to provide
a framework by which the telecommunication marketplace in California would become more |
competitive. Simply stated, if Pacific Bell opened the local market to competition and there was
no evidence of anticompetitive behavior or cross-subsidization that would hurt the other long
distance carriers, then the California Public Utilities Commission could support Pacific Bell’s
entry into the long distance market through an MFJ waiver obtained from the federal court.

Everything changed, however, when the Telecommunications Act of 1996 (the Act) was passed
by Congress and signed into law by President Clinton. The Act superceded the MFJ, provided a
comprehensive federal statutory and regulatory scheme for opening the local telephone
marketplace to comnpetition, and established a detailed set of requirements that Pacific Bell
would have to meet in order to provide long distance service. The federal requirements closely
rnirror AB 3720. In each case, the applicant is required to demonstrate open access to its




2003

PACIFIC TELESIS GROUP
P.az2-ra2

11:35 FAX 918 443 6838
2p2 898 2562 TO 19164436836

1/21/02

ocT 21 2082 13:85 FR M MILLER SBC DC

-

network, compliance with restrictions against improper cross-subsidization or anti-competitive
behavior, and that entry into the long-distance market would be in the public interest. In light of
the detailed and comprehensive requirements that have been established at the federal level,
clearly, any applicant that meets the federal test more than satisfies AB 3720.

Put another way, it would be unequivocally contrery to the intent of AB 3720 to somnehow use
Section 709,2 as a barrier to FCC approval of a Pacific Bell 271 application that complies with

the requirements of the federal Act.
I appreciate your consideration of my views on this matter.
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THURSDAY, SEPTEMBER 19, 2002
COWM SSI ONER BROWN: It reads at the present

time, "Pacifi

proposed a substanti al

¢ Proposed Joint Marketi

ng Plans al so

possibility of harmto the

intrastate | ong di stance tel ephone narket."

There was a deletion run through that.

That deletion is now elimnated. So,

restored.

t hat | anguage is

The marketing restraints and what we adopt

herein are sufficient to protect consumers and

conpetitors f

rom potential joint marketing abuses.

So, that's -- excuse ne.

concl usi on of

That's a

law, not a finding of fact.

Okay. Well, we've reached kind of an

hi storic nmonent.

This was a case that was given to nme by

Commi ssi oner

| was two weeks in the job and

t hi nki ng t hat

Lynch when | didn't know anything better.

undertook it,

it would just be a little case that

STAR REPORTI NG SERVI CE,
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woul d go away in short tine.

But today what we do is we take a nmjor
step in the California econony, teleconmunications
econony.

What we do is we pass on an eval uation, an
assessnent to the Federal Communi cati ons Conmi ssion
about conpliance with Section 271

| think a little history is in order. The
Tel econmuni cati ons Act 1996 represented an effort to
provi de sone sort of guidance to the marketplace after
t he breakup of the Bell nonopoly and under the
Tel econmuni cations Act, there was this grand vision
that was put forth. It was a vision that was going to
pronmote conpetition, both in Iocal and | ong di stance
t el ephone service.

The i ncumbents, the |ocal incunbents, would
be authorized to enter, provided that they neet
certain conditions which I will address in a few
m nutes, would be able to enter |ong distance service.
Previously, they were restricted to their state |ocal
calling areas.

In addition to that, long distance carriers

are conpetitors, not ... and competitors. Sone of

STAR REPORTI NG SERVI CE, | NC.
[ 415] 348- 0050
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them were | ong distance, not all of them-- would be
able to enter the |ocal market and conpete for the

| ocal business with -- conpete against the |oca
nonopol i es.

Now, this trade-off, so to speak, of
course, came at quite a price. |In other words, the
| ocal nonopolies were to allow the conmpetitors --
first time in the history of Anerican capitalism--
the use of their network

They were supposed to open their network
when on a nondi scrininatory basis and we'll discuss it
at a greater length in a mnute, and those conpetitors
were thereby allowed to not only use it but conpete
agai nst the people that were providing that whole
servi ce.

For exanple, you would have an operationa
support system An operational support system would
be a support system where the conpetitors could put
their orders for provision of service through the
[ ocal incunbent and the incunbent would, in effect,
make sure that that changed, that change of an order
went through.

For exanple, if | wanted to switch from

STAR REPORTI NG SERVI CE, | NC.
[ 415] 348- 0050
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Pacific Bell to AT&T as a |l ocal provider, Pacific Bel
woul d take nmy order and nake sure that that order was,
in fact, carried out. That was what we called the
"operation support systent.

Also, it effected billings. Billings would
go through that system and, hopefully, be carried out.

In addition to that, the Bell system the
| ocal Bell systens, would allow the conpetitors to
cone in and co-locate on their facility, bring their
switching instruments into their buildings and
actually rent the space fromthe | ocal nonopoly and
you woul d see other things we'll go through in a
m nute but the idea was that this network the great
peers had built up over a period of nmany decades woul d
be available to the conpetitors on a nondiscrininatory
basi s.

And if a conpany conplied with the
checklist that we have here under 271 of the
Tel ecommuni cations Act, if that conpany did that -- if
it conplied, I nean, was nondiscrimnnatory and opened
t hat network, what would in effect woul d take place
woul d be that they would be allowed, hopefully, to go

into | ong distance narketing.

STAR REPORTI NG SERVI CE, | NC.
[ 415] 348- 0050
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So that there was a condition and that was
part of the grand bargain.

Now, Congress, as | said, set forth a
series of conditions. They're contained within 271
They're checklist itens, fourteen checklist itens
which a local incunbent has to be neasured agai nst
and, eventually, at sone point a state conmission is
supposed to investigate and consult with the Federa
Conmuni cati ons Conmi ssion which had ultimte authority
to pass on whether or not a |ocal nonopoly went into
| ong di stance marketing; pass on after the state had
consulted with -- the state conmi ssions were supposed
to provi de background information; were supposed to
eval uate conpliance with those fourteen checkli st
itemns.

And that is what we have done today. What
we have done today is we have, in effect, a report
that we are about to submit if the Commi ssion
aut horizes it an assessnent to the Federa
Conmuni cati ons Conmi ssion so that they can eval uate
whet her PacBell is suitable for [ong distance service.

Now, these state commi ssions |like the

Public Utilities Conm ssion have, really, not only

STAR REPORTI NG SERVI CE, | NC.
[ 415] 348- 0050
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acted as consultants but they have acted as kind of a
scrape because the Federal Comuni cations Conm ssion
has really not been in favor of conpanies, |oca

t el ephone conpani es, coming and asking for |ong

di stance service without some approval process from
the State Commi ssion

So, what we do today is the first step
It's kind of like a probable cause hearing. W say
whet her or not PacBell is ready and then the FCC will
ultimately deci de.

Now, after four years of investigation
after four years of enornmous changes within the |oca
system after four years of probably the nost arduous
litigation | have ever seen, we're about to nake a
deci sion and that decision is enbodied in my alternate
and Judge Jacki e Reed's proposed deci sion and those
proposed orders, as they are, say that the Pacific
Bel | has substantially conplied with the fourteen
checklist items; has lived up to twelve out of
fourteen of those itenms; has passed well on twelve and
that there are two remaining itens which are stil
undone, which still need to be satisfied but we feel

that there has been enough conpliance that we can

STAR REPORTI NG SERVI CE, | NC.
[ 415] 348- 0050
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forward our assessnent to the FCC and | will discuss
the itens that they passed on and the itens that they
didn't.

In this order, we do sonething else, too.
We address our own state law. We have a state |aw
that said it annotated that canme before the
Tel econmuni cations Act that said if a |ocal Bel
conpany here in California wanted to go into |InterLATA
in-state | ong distance service, in other words,
calling from San Franci sco to Los Angel es, that what
woul d have to happen is that there woul d be conpliance
with four checklist itenms of our own and what we did
is we have found today in these decisions that Pacific
Bel | has passed one of themand is deficient in three
of themand | will go through them

So, we will deny, we will deny by this
order PacBell's nmotion to be allowed to go into
intrastate I nterLATA | ong di stance service. That's
what we will do at this tine.

Now, let's go through some of the fourteen
I won't go through all of themin detail, but | think
it's inmportant just to address some of the others,

just give you a picture of how this particul ar conpany

STAR REPORTI NG SERVI CE, | NC.
[ 415] 348- 0050
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opened its network on a nondiscrininatory basis to
conpetitors.

First of all, the first check list is that
there should be interconnection available to the
conpetitors.

That's a physical |inkage of facilities and
equi prent for a nmutual exchange of traffic, for
exanpl e, trunking and co-location

Now, here, there was abundant evi dence that
Pacific had conplied with this particular checkli st
item

If you go to Pacific facilities, you will
see that co-location. You will see that trunking. As
| said, it's alnmost unprecedented in American
capitalism

And then the second checklist itemwas the
openi ng of the unbundl ed network el enents. In other
words, there were various things that were required to
be broken down of that network that were to be
avail able to the conpetitors.

For exanple, as | said, the operation
support system what that working? That's the first

thing that we asked ourselves and we found after years

STAR REPORTI NG SERVI CE, | NC.
[ 415] 348- 0050
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of going through that tedious process that there was
now an ability by the conpetitors to provision their
service request and their bills through Pacific
system

Pricing, we tal ked about pricing. Are
t hese unbundl ed network el enents that we were just
tal king about in Item No. 6, are they priced
reasonabl y?

What is Pacific supposed to do? They're
supposed to price those unbundl ed network el enents
agai nst the conpetitors at rates that are al nost
whol esal e.

| mean, they're allowed to have a
reasonabl e profit but very low so that the prices do
not represent a barrier to competition and I think, as
you renenber, those of you that were in this
Conmi ssion a few nonths ago, this Comm ssion took it
upon itself to reduce the price of UNE prices,
unbundl ed network el enments, to unprecedented |evels
among the lowest in the United States to elimnate
t hose barriers because that was the one thing at the
end of this process that conpetitors were saying to

ne.
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“I'f only the prices could be reduced, we'd
feel that we can, you know, the circunstances for
conpetition will be conplete."

Now, there were other things. There were
ot her things on the checkli st.

There had to be access to poles and
conduits and right-of-ways. There had to be unbundl ed
| ocal loops. There had to be unbundled | oca
transport; unbundl ed | ocal switch; access to the
directory services the conpetitors were supposed to
have; access to the sanme directory service that
Paci fic had; access to tel ephone nunbers; access to
dat abases and associ ated signaling and | ocal dialing
parity; and, finally, reciprocal conmpensation

There were a couple that were not conplied
with, as | said. For exanple, portability.

The ability of a custoner to change his
phone carrier, go fromPacific, say, to AT&T or MCl or
some ot her conpany without |osing that tel ephone
nunber. That had to be conplied with.

Now, that has not been fully tested and
before the FCC rules on this, it probably should be

because it -- Pacific says that it's going to finally
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test portability but this particular condition wll
soon have to be reconcil ed.

The other thing is that, resale, another
itemthat they m ssed on was resale.

What they're supposed to do was they're
supposed to sell at wholesale price to conpetitors
services that they retail to ordinary custoners.

Now, Pacific does do an enornous amount of
resales. | think Judge Reed in her opinion said that
there's over three hundred thousand lines in
California of resale to Silex's (phonetics) but there
was one area that they were not really satisfactory in
the nmind of Judge Reed and in the nmind of nyself who
wote the alternate decision and that was in advance
services, DSL and Internet services.

Paci fic has contended, rightly or wongly,
and it's probably sonething that the FCC is going to
have to ultimtely resolve but those advance services
are not subject to 271.

They contend al so that those advanced
services are provided by an affiliate, not by
t hensel ves. As a consequence, they don't have to

of fer them at whol esal e pri ces.
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Whet her they're right or wong is probably
sonething that the FCCis going to have to rule on

But, aside fromthese deficiencies,
Pacific, as | said, has gone to enornous |lengths to
warrant |ong di stance services.

It has kept its end of the bargain and nost
of the Silex do not conplain that those conpetitive
barriers now exist.

I remenber, for exanple, each one of the
Silexes that use the facilities of Pacific Bell com ng
to ne and saying, "look, you take UNE prices down to
the I evel of Comm ssioner Lynch's alternate and what
we'll do is we'll enter the nmarket" and one after
anot her said that.

Sone pronised ne that they would even drop
their objection to 271 but all of themsaid that this
was the nmajor remaining obstacle to full conpetition.

Vel l, we've done that. So, the only thing
now t hat we have faced are a couple of issues on the
checklist items and periodic conplaints about the
operation of the GCSS.

How do we know Pacific will conmply and how

do we know pacific has conplied?
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Do you know how we know? Because we have
per formance neasures. W have hundreds of performance
nmeasures that are backed up with financial penalties
that if they don't conply, they automatically incur
financial penalties and those are going to remain for
the foreseeable future

Those will tell us whether or not there's
some backsliding fromthe standards set forth in the
checklist item

kay. Now, let nme turn to probably the
nore difficult part of this presentation and that is
the section on our own statute, Section 709.2 of our
Public Utilities Code.

California, as | said, has its own statute
relating to intrastate |ong di stance service.

709 was enacted two years before the
Tel econmuni cati ons Act and the PUC under 709 is to
make a determ nation of four points before Pacific is
to be pernmitted into in-state | ong di stance service.

Now, 1'll go through them just briefly.
First of all, there has to be a determ nation that the
conpetitors have a fair nondiscrimnatory access to

t he exchange.

STAR REPORTI NG SERVI CE, | NC.
[ 415] 348- 0050



w N

N

10
11
12
13
14
15
16
17
18
19
20
21
22
23

15

Two, that there's no anti-conpetitive
behavi or by the | ocal exchange carrier, including
unfair use of subscriber contacts generated by the
provi sion of |ocal exchange tel ephone service.

Three, that there is no proper/inproper
cross-subsidi zati on of the inter-exchanged tel ephone
service; and

Four, that there is no substantial
possibility to conmpetitive intrastate
t el econmuni cati on nmarkets.

Now, mindful of that the state has its own
standards, we who presided over this case, Judge Reed
and nyself, held three days of hearings addressing
each of these itens.

Inter-draft decision, Judge Reed, has found
that three out of the four points -- in three out of
the four points, Pacific failed to nake the required
showi ng.

As to Point One, that the conpetitors have
a fair and nondiscrimnatory access to the exchange,
there's no question about that.

The sizeable record of 271 spills over in

abundance and this issue | don't think is really
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di sput abl e by any reasonabl e party.

However, as to the second point that there
is no anti-conpetitive behavior, a serious question
Judge Reed pointed to two |awsuits, one brought by the
conpetitors in 1996 and anot her by another conpetitor
in 1997.

One involved Pacific's use of building
i nformati on by long distance carriers that it had in
its possession as a result of its business and the
ot her involved a question of nonopolization. Both
suits were settled

In addition, Judge Reed on this particular
poi nt has found that Pacific has such an advantage in
selling long distance services to customers because

that it's alnmost not fair and what she neans by
that is this.

An incoming call conmes to a Pacific
customer for service or changes in billing, billing
di sputes, et cetera, that customer is giving Pacific a
warn fall (phonetics).

That's quite a bit different than what the
Si | exes have to do, the competitors have to do, and

that is to go out and nmake cold calls to nmarket their
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product.

So, there is that advantage which at the
present time as yet is uncurred (sic).

Then, we go on to Point No. 3, that there's
no i nproper cross-subsidization. [In other words,
there's no use of the regulated utility to benefit or
subsi di ze the long distance affiliate.

Well, there's always a problemthere
because you have a custoner service representative
working for Pacific Bell, the utility, getting the
i ncoming calls and being able to market the |ong
di st ance servi ce.

Qoviously, in that situation, what you have
is you have the utility benefitting the I ong distance
affiliate.

So, that matter has to be dealt with and
that matter has to be cured. Oherw se, the
rate-payers are not -- are really, in effect,
subsi di zi ng the sharehol ders of the |ong distance
affiliate.

They have to be held harm ess, and we
didn't have in the presentation of the matter before

us any cost allocation presented by the Company t hat
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satisfied the Judge.

Now, Point No. 4 that there's no
substantial possibility of harmfromPacific's entry
into the | ong distance narket.

Here, Judge Reed found two possible areas
of harmto local conpetition

No. One, Pacific is what they call a "PIC
adm nistrator". That's the Preferred Inter-exchange
Carrier. That's the person responsible or the party
that's responsible for executing switches in an
unbi ased manner.

You want to switch your service but you got
the PIC administrator. Wo's the PIC adninistrator?
Paci fic.

W11l Pacific honor that request? WII
Pacific try and use that proprietary information to
turn the custoner around and talk himout of it?

Judge Reed found that there was no
i medi ate protection against it and, of course, she
found that there was the possibility, as | said, of
joint marketing.

Now, in my alternative, | have chosen to

| eave Judge Reed's findings untouched. | do believe
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that the conditions are absolutely ripe now for
Pacific's entry into the |ong distance narket.

However, | believe that the deficiencies
that she identified have to be confronted and, for
that reason, | resisted efforts to change ny alternate
despite the fact | feel that it is in the public
interest to have |ong distance narketing by Pacific.

But both of us, Judge Reed and |, in our
various docunments have constructed protections to dea
with the 709.2 deficiencies.

For exanpl e, Judge Reed and nyself have
proposed in our alternates that in order for
i nvestigati on be undertaken, to exanine the efficacy,
the feasibility in the selection criteria for
conpetitively neutral third-party PIC admni nistrator
in other words, sonebody that doesn't work for Pacific
Bel I .

Bot h Judge Reed and | have attenpted to
deal with the joint marketing problem She in her
nost recent changes to her order has said that the
scripts that Pacific uses to talk to the customer, you
know, that has the incom ng call about |ong distance

be filed with this Conm ssion and reviewed by this
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Conmi ssion on a regul ar basis.

What | have done in nmy alternate is set
forth a protocol, very much like the protocol that is
required by Pacific in dealing with [ocal custoner
calls and that is, for exanple, a custoner calls you
-- acall comes in.

Pacific has to deal with the customer
request first. Then Pacific is allowed to ask them
whet her or not they're interested in | ong distance
servi ce.

If they say no, Pacific is supposed to
honor that request. |If not, they say it's okay,
they're kind of interested, they have to under FCC
regul ations provide a list of three random zed nanes,
conpani es that are long distance carriers in addition
to thensel ves.

If the party indicates that they're
interested in Pacific's service at that point, then
the custoner or representative can attenpt to nmake the
sal e of the I ong distance service.

But what you have is you have a protection
agai nst overbearing conduct. You have a protection --

you have full disclosure as to the cost and, finally,
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what you do is you nitigate the advantages that
Pacific has in dealing with warmcalls as opposed to
cold calls.

Al'so, | have required in ny alternate a
detail ed accounting and auditing to ensure that no
Cross-subsi di zati on occurs.

Pacific's long distance affiliate is
supposed to pay its way in terns of using the |oca
servi ce and Judge Redd has asked that there be a study
of cost effectiveness to explore the idea of
separating the whol esale network fromretail services.

So, that's a variation. \Wether Judge
Reed's decision or mine is accepted, there will now be
strong protections agai nst the dangers that 709 sought
to deter.

Once adopted and once inplemented, we will
present the nmost opportune conditions for a truly
conpetitive market.

The interested parties do not ask us to bar
Pacific's entry into the intrastate inter-exchange
servi ce.

I nstead, they ask us to apply conditions

that they contend will counter potential harmthat
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Pacific mght inflict on the |InterLATA market.

In other words, with either decision,
think what we're doing is we're addressing the prinary
concern of conpetitors and the primary concern of the
conpetitors is not elimnate Pacific's availability in
any | ong distance service just to make sure that they,
as conpetitors, are not severely di sadvant aged.

Now, there's one other iteml| want to
address before | end this rather |ong presentation and
| apol ogize for it and that is that recently, a few
days ago, we received a letter from Senator Boehm
(phonetics) which said, in effect, that if we pass out
this particular order or Judge Reed's order, what we
may be doing is violating Article 11l of the state
Constitution because, according to the rationale, what
we woul d be doi ng was we woul d be preenpting state
I aw.

VW were saying that federal |aw preenmpts,
trunps state law on the issue of |ong distance
marketing and that we are, in effect, declaring 709.2
i noperative because it conflicts with the federa
statute.

| thought long and hard about that and ny
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reply to that is this.

We are not doing that. W are not
aut horizing in any order that we have before us today
Pacific to enter the intrastate |ong di stance narket.

VWhat we are doing is we are passing on an
apprai sal of the conpliance with the checklist itemns
and we are, in fact, denying Pacific's 709.2 notion
that declares that Pacific is in conpliance with the
checklist itenms therein.

So, it nmay conme to pass that an intrastate
I ong di stance service is inextricably related and
can't be separated out and it may cone to pass that
somebody nmay -- sone party nmay have to deal with a
preenption issue but that's not what we do today.

So, we are not in violation of Article Il1.
We're not preenpting any state law. In fact, we're
applying state law in this situation and we're
applying it very judiciously.

So, | think that that argument is really
spurious and ill-considered.

Now, with this order, we, therefore,
forward our findings to the FCC and we inposed new

protections to dissipate the dangers spoken to in
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709.2 and | hope we will revisit the unfinished

busi ness of 709.2, the three checklist itens that are
in our state statutes which are unsatisfied sonmetine
at | east before the FCC deci des whether or not Pacific
is to enter the | ong distance market.

And, with that, 1'd like to just concl ude
by thanking the various people that have worked so
hard on this very very difficult issue and I'd like to
start, of course, with Jacqueline A Reed who presided
over these hearings for many years, did a wonderfu
job as a Judge.

It was a pleasure to work with her and
really admire both her intelligence and her patience
and her fortitude

[ Appl ause]

| think that something should be said about
the staff: Paul King; Peter Chan; Joseph Abullanen (I
hope |' m pronounci ng your nane right); Wamen Aran n;
Vi shu Chattergee; Aram Chamavon; Phyllis Wite; M ke
Amat o; Johnny Farmer; Rob Wellington; Facil Fanig;
Conmi ssi oner, ny predecessor in this mtter
Conmi ssi oner Lynch and mny predecessor even before

t hat; Commi ssi oner Neeper (phonetics).
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There's probably names out there that |

have onmitted but | can say it

has been fun working

with all you parties, you Silexes and you incunbents.

Next tinme, Comm ssioner

better. (Laughter). Yes.

ltemH6 and Item H 7 and H 7a.

PRESI DENT LYNCH
information, --

COWVM SSI ONER BROWN:

PRESI DENT LYNCH

Brown, to start.

Lynch, "Il know

' mgoing to nove both

| have a point of

Sur e.

-- Conmm ssi oner

| just want to rmake it clear as we discuss.

It's ny understanding that H 7a are changed pages or

al ternate pages and not an entire --

COW SSI ONER BROVW:
PRESI DENT LYNCH

So that, necessarily,

That's right.

-- provision.

if you want 7a

consi dered, we'd need to vote on 7a first --

COW SSI ONER BROVW:
PRESI DENT LYNCH

Ri ght .

-- because it would

either nodify or not nodify the actual decision.

You're just confirmng it, correct?

COW SSI ONER BROVW:

That's right.
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PRESI DENT LYNCH

26

Commi ssi oner Br own

has then noved Item H 7a and, thereafter, ItemH7

Are there questions or coments?

COW SSI ONER BROWN
to be comments but go ahead.
PRESI DENT LYNCH:

start? It doesn't matter who.

COW SSI ONER PEEVEY:

to start.
PRESI DENT LYNCH

Peevey.

COW SSI ONER PEEVEY:

unbeconi ng. (Laughter).
You know, |
PRESI DENT LYNCH

nmy col | eague.

COW SSI ONER PEEVEY:

it's extrenely thoughtful.
COW SSI ONER WOOD:

up our mnds how to vote.

COW SSI ONER PEEVEY:

Wel I, there has got

Who would like to

Well, 1'll be happy

Commi ssi oner

Such indecision is

It's deference to

Yeah, it's -- and
We're still making
Barel y.

This is a long awaited decision, it goes
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wi t hout saying. The proposed decision finds that
PacBel | has conplied with the majority of the fourteen
poi nt checklist, the Federal Tel ecommunications Act as
Conmi ssi oner Brown has i ndicat ed.

The bottom line fromny perspective for the
public is that the proposed decision and I'mtalking
about 7, in effect, finds that California has done a
responsible job in opening up to a conpetitive market.

Fi ndi ngs today indicate our readiness to
provide a recommendation to the FCC that PacBel
shoul dn't be allowed into the | ong di stance market.

As anecdot al evidence, we have all seen
recent advertisements fromthe Silexes that offer
| ocal service to residential subscribers; in fact, an
abundance of such advertisenents.

VWhen PacBel | receives approval to provide
| ong di stance service fromthe FCC, | anticipate that
we will be stronger effort to attract customers by
t hem and nany ot hers.

The public will benefit fromincreased
conpetition, both | ocal service and the |ong distance
mar ket s.

On this one point about being in the public
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interest, | disagree with the proposed decision. The
PD finds that Pacific has largely net the fourteen
poi nt checklist but that we cannot find that Pacific's
entry, quote, "will primarily enhance the public
interest," on Page 266.

The sane | anguage is included as a part of
finding of fact No. 336.

| believe that the PD has m srepresented
the Code. Section 709.2(c)(4) states that we mnust
determine that there is, quote, "no substanti al
possibility of harmto the conpetitive intrastate

i nter-exchange tel ecommuni cati ons markets," end of
quot e.

Hypot hetically, if Pacific's entry into the
| ong di stance market were to be neutral, then it would
fail the PD s standard of denpnstrating an enhancenent
of the public interest.

However, if the effect were neutral, then
it would nmeet the standard in the Code which is that
there woul d be no harm

This is a critical difference and | wll

file a concurring opinion which dissents, in part, on

this issue.
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Moving now to the alternate, that's 7a, a
proposed in nethodology to allow Pacific to jointly
mar ket that involves nunerous conditions, where | am
not opposed conceptually to it, | find that the
proposed decision is preferable, in part, due to its
sinplicity.

So, ny inclinations to vote no against the
al ternate.

On another matter as Conmi ssioner Brown has
not ed, Senator Boehm the Chair of the State Senate
Committee, sent a letter to all of us, indicating her
concern about Section 709 and the protocol used to
resolve differences for potential federal preenption.

| read the letter and saw the attorneys and
I am confident that we, the Conm ssioners, are very
sound | egal ground if we proceed with a decision
positively on Item?7

However, on this matter, to present a nore
conplete picture, | just want to acknow edge that |
have al so received letters in support from many many
others, including starting with the Lieutenant
CGovernor and various other Senators, including Polanko

and Morrow and Assenbly nenbers too numerous to
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nmention.

Al support the 271 decision and asked that
we act in a timely manner.

Qobviously, we need to judge this case on
its merits and not on the nunber of |egislators who
line up on one side or the other

On the other hand, | think we should be
aware of the position as stated by these el ected
of ficials.

| also, without repeating what Conm ssi oner
Brown has said, | want to thank all those that have
been i nvol ved.

I think this actually goes back even the
Conmi ssioner -- need for the Conmi ssioner Knight
(phonetics) at this Conm ssion and the hard work of
Conmi ssioner Brown in getting this to the finish line
after so nmany years.

And my hat goes off the ALJ and to all the
staff that have worked so hard on this.

So, | support H7 and will file a
concurring opinion that dissents inquired. Thank you.

PRESI DENT LYNCH: Conmi ssi oner Duque?

COW SSI ONER DUQUE: Thank you,
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Presi dent Lynch.

Col l eagues, 1'd first like to thank
Commi ssioner Brown for finally bringing this decision
to the Conmission for our vote.

ALJ Reed deserves our gratitude for
literally years of diligent effort and patience.

The menbers of the Tel econmuni cations
Division truly deserve our appreciation and
recognition for their conmitted and professional work

They have gone beyond the call of duty to
produce a credible report that the State of California
can be proud of.

My thanks go to each of our current and
former menbers of the professional and support staff,
sone of whom have left the Conmi ssion and sonme of whom
have noved on to other recitals.

This case has out-lasted many staff menbers
and scores of parties, including three Conm ssioners
and four and-a-half years of convoluted and
protractive history.

To the relief of many but Pacific, in
particul ar, we now have a credi bl e advisor opinion to

the FCC on whet her PacBell has met the fourteen point
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checkl i st requirenent of Section 271 of the

Tel ecommuni cati ons Act of 1996.

| wholly support this order with respect to

these requirenents but | will dissent,

in part,

with

respect to the analysis and findings of California

Public Uilities Code 709.2 because

proposed deci sions advisory opinion on this statute is

redundant, uncalled for, overly sinplistic,

i nconmpl et e.

bel i eve the

and

To be sure, Section 709.2 is relevant as

far as the Comm ssion's determ nati on of whet her

Pacific should be pernitted to enter the intrastate

| ong di stance market.

The thrust of 709.2 was to ensure the |ong

di stance market will not be adversely affected by

Pacific's entry into this market.

However, these very sane issues were

t horoughl y addressed by this Commi ssion in a previous

order or, after extensive and robustly litigated

proceedi ngs, the Comm ssion granted an affiliate of

Pacific the authority to provide in-reasoned | ong

di stance service, subject to conpliance with the 271

requi rements of the Tel econmuni cations Act.
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In addition, to the extent the requirenents
of 709.2 are relevant in this stage of our advisory
opi nion, the underlying reviewcriteria of 709.2 is
essentially subsuned and properly addressed to the
various and broader requirenents of Section 271

Therefore, Section 709.2 is a matter of
principle -- as a matter of principle and procedure
shoul d have never bene rejoined with the Section 271
anal ysi s.

Let me just give you two exanples. On the
i ssue of inproper cross-subsidization, the FCC has
adopted requirenents in its accounting safeguards
order that go as far as auditing Pacific's |ong
di stance affiliate transactions periodically, in
addition to establishing detail ed accounting
separati ons requirenents.

And, yet, the proposed order in an apparent
di scounting of this fact oversteps and relies on
anecdot al and specul ative evidence of Pacific's future
behavior to decline an affirmative finding.

I n anot her nore om nous anal ysi s under
Section 709.2 (c)(4), addressing whether the record

supports a finding that there is no substantia
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possibility of harmof Pacific's entry into the |ong
di stance nmarket, the proposed order tranples the
record, ignores the Comm ssion's previous decision and
the reality of the |ong distance market.

In my opinion, | find it incredible that
the decision defines that there is a substantial
possibility of harmto the long distance narket due to
Pacific's entry inits role as PIC adnm nistrator in a
sector of the market where the class of economc
definition of conpetition can be directly applied.

The |l ong distance narket is a sector where
there is an abundance of competitors, enornous supply
of capacity, unrestricted access to consuners where
conpetition has progressively pushed ot hers downward
to unprecedented | evels.

The PD ignores the realty that Pacific's
affiliate is zero market share in the |ong distance
market to begin with. Wereas, incunbent |ong
di stance carriers possess, collectively, a hundred
percent of that market.

It ignores the fact that incunbent |ong
di stance providers are trying to shore up their |osses

to conpetitors by bungling their |ong distance
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services with local services and aggressively entering
the |l ocal market using UNE prices that possibly the
l owest in the nation.

Wereas, it throws a potential road-block
to Pacific's entry in the long distance narket by
stating that there could be a substantial possibility
of harmif it enters the market.

The order confuses and it equates a
potential harmto the self-interest of |ong distance
market to a potential harmto the public's interest.

Yes. | believe it's going to be possibly
harnful to the self-interest of |ong distance service
providers, in general, to |l ose some or any profit
share in that sector just as Pacific would consider it
harnful to lose its market share in the |l ocal market.

One thing to keep in mind in this regard is
that consumers are still paying a lot nore for their
| ong di stance service than for a | ocal service.

That should figure into which segment is
nore val uable in the marketing standpoint.

However, whoever will |ose market share,
this by itself does not nean that it's harnful to the

public interest.
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To the contrary, the interest of the public
lies with Pacific's entry into the |long distance
mar ket as envi sioned by the Tel ecomruni cati ons Act of
1996.

The quid pro quo approach have established
an irreversible conpetitive market in the |ocal market
is to be sinultaneously reciprocated by granting
authority to Pacific to enter the long distance
mar ket .

It is expected and desirable, for that
matter, that each side experiences what they mi ght
consi der out of self-interest harnful market |osses
whi ch each side can shore up by picking up market
share in their respective new sectors.

This is what our Section 271 is all about.
The I oss on one side is no | ess harnful than the |oss
on the other side.

The order | believe confuses these nmarket
protection agreenments with a possibility of
substantial harm and, thus, inserts a nmonkey-wench in
an otherwi se lucid incredible analysis of Section 271

Thus, regrettably, this is cause for ne to

di ssent, in part, because | believe with respect to
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Section 709.2, the proposed order is seriously flawed.
I will vote against the alternate and
will support the PD and will file a partial dissent.
PRESI DENT LYNCH: Commi ssi oner Wod?
COWM SSI ONER WOOD: | caminto this
neeting today not really certain whether |I was going
to say anything on this itemand the reason for that
is, on the one hand, this is an extraordinarily
i mportant issue and it's one as has been descri bed
that's been before us for many years before | cane
onto the Conmi ssion
It has occupied a great deal of our
attention and colored virtually every proceedi ng
i nvol ved with tel ecomruni cati ons.
So, not just in itself but in how it has
af fected everything else that's gone on. |t has been
a very very inportant case
And so on that basis, there shouldn't have
been any reluctance on ny part to say anythi ng about
this.
The other side of it is that ny view of the
entire situation, to call it contrarian would probably

be an understatenent because | think it's outside of
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the range of the debate that's taking place, for the
nost part, in the United States than it has been over
the | ast decade or so around these issues and maybe
I'ma little bit afraid to voice some of nmy views but,
you know, fools rush in and | guess |I'Il do that.

| was in Washington, D.C., quite a bit the
year that the Tel ecomruni cati ons Act was passed and
read t he Washi ngt on Post everyday and al nost everyday
there were three or four full-page ads in the
Washi ngton Post, very expensive ads dealing with the
Tel ecommuni cati ons Act.

They were, | think, virtually all placed
either by the Bell conpanies or by the conpetitors and
| look at themand read them and, for the nobst part,

t hey made no sense at all

They were utterly inconprehensible to ne.
So, | wondered why, you know, either |'ma conplete
idiot and can't understand what's being witten in
plain English or there is sone other audience for
t hese ads other than the ordi nary newspaper reader
and, of course, that was the case.

The peopl e who read the Washi ngton Post in

addition to the people who live in the Metropolitan
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area of Washington, D.C., also include Congress
nmenbers and staff persons and this was just a very
expensi ve way -- maybe it was a cheaper way of

| obbyi ng all of those people.

So, there was a ... but the debate that was
taki ng pl ace was one that really excluded the Anerican
peopl e.

Thi ngs were being tal ked about and thought
out in Congress that involved one set of large
corporations fighting another set of |arge
corporations over what were going to be the terns of
battle going forward in this industry and | guess
consumer organi zations weighed in at the tine.

I don't think they were very nuch of a
factor in developing the details of the act and when
cane here to the Commi ssion and no | onger had the
[ uxury of just looking at this legislative franmework
fromthe point of view of a citizen -- of a sonewhat
interested citizen but now had to be a deci sion-maker
and charged with foll owi ng and executing the | aw of
the Iand which this now was, whether it nade any sense
to me or not.

I had to take a closer | ook at these things
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and, frankly, | have struggled in the three years that
I've been on the Conmi ssion to understand the
rati onal e behind this restructuring -- this attenpt at
restructuring the tel econmuni cations industry.

I think that this proceeding comng to
cul minati on today has cause ny thoughts to jell quite
a bit and I think the places that | have | anded | ead
nme to a couple of conclusions.

One is that | think that the promni se that
was hel d out by the Tel ecommuni cati ons Act was what
can charitably be described as naive and based on a
[ ot of wishful thinking and, in some respects, chasing
what is going to prove, |I'mconvinced, to be a
wil-"o-the w sp.

There is an attenpt to create a conpetitive
situation in an industry where there are constraints
dictated by the technol ogy, the size of the industry,
the structure of the industry, the network nature of
the industry which are going to limt the
possibilities inevitably for -- END OF TAPE 1 -- so
far have been the investnent comunity.

There have been billions and billions of

dol lars that have been | ost by investors, some of that
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because of what proved to be inprudent investment
deci si ons.

Maybe it's typical of a |lot of the euphoria
that's characterized the | ast decade and financi al
deci sions that were made during that period but the
fallout, it's wong to say only investors have been
affected

There have been what? A half mllion
workers in the industry that have been laid off?
Certainly, those have been victinms as well and there
are, undoubtedly, nore to cone.

The environnent of our country has been a
victim There have been roads torn up. There have
been wi | derness areas intruded in by |aying of cable
that is just going to lay there unlit for the next
coupl e of decades, probably, because of the massive
over-investment as a result of anarchy that was an
i ntroduction of what is called conpetition that,
actually, will never lead to the utilization of these
assets for true competition.

I"mnot nmuch of a prophet and I won't

predict exactly where this is all going to end but |
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think some things were foreseeable.

One is that -- because they're happening
already -- one is that there is a strong trend towards
reconsol i dation of the industry.

This has been widely noted that in ternms of
| ocal service, we've seen a consolidation to where
there are just a couple of large |ocal carriers who
conpl etely domi nate the industry.

In sone respects, it's alnost |ike
reconstruction of the old Ma Bell.

In states where the 271 entry has been
approved, there has been a very large portion of the

| ong di stance market that has been acquired by the

Bells and as coul d reasonably be foreseen, | think
that will happen here.
| think that's -- frankly, | don't see a

problemw th that or | don't see anything wong with
it.

That reflects the desire of custoners to do
one-stop shopping and so they go to the shop that
they're famliar with but | think that it's m sl eading
to |l ook at that as being sonething advances

conpetition.
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I've heard Pacific Bell's advocacy and
explaining that this is sonething that advances
conpetition.

Well, | think that's what they're forced to
argue because that's the terns of the debate that are
| aid down by the | aw.

I"'mnot sure that it reflects reality very
wel |l going forward. | suspect that we're going to
see, rather than conpetition energing on the basis of
different nodalities, that is, wireline cellular and
cable, very likely, we're going to see sone further
consol i dati on maybe not this year or next year but |
can easily inmagine that there will be a unification of
the technol ogies of cellular and wireline to the point
where the services are really not distinguishable.

There are already products that are being
of fered like that by sone of the conpetitors. Wen
the i ncumbents start offering those things, | think
it's liable to bl ow the conpetitors out of the water
in the cellular industry.

Where I"'mgoing with all this is | think
that we're doing sonething today that is dictated by

t he | aw
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I am conpl etely confortable voting for
Conmi ssi oner Brown's alternate pages and Judge Reed's
decision after it's amended.

| think that we're fulfilling our
obl i gati ons under both federal |aw and state |aw and
that, after all, is what my job is and, therefore,
will be confortable voting for these itens.

| think, however, that there are some
things that we need as a conmi ssion and, certainly,
consunmers need to be |l ooking at and that is the
i ntroduction of so-called conpetition has brought on
whol e new real ms of consuner fraud.

In California, we are bel atedly addressing
many of those in the Consunmer Bill of Rights
proceeding. Oher states are dealing with it in their
own ways. Maybe the FCC m ght even get into some of
t hese things some day.

I think that as | expect, the industry
becomes renonopolized, then there needs to be at sone
point a serious | ook at how we're going to deal with
that froma regulatory framework and this probably
isn'"t the time when that's going to be debated.

It's not ripe. A few national consuner

STAR REPORTI NG SERVI CE, | NC.
[ 415] 348- 0050



w N

N

10
11
12
13
14
15
16
17
18
19
20
21
22
23

45

organi zations are finally backing away fromtheir

i nfatuation with and hopes for narket solutions to

consuner problens and are taking a | ook at this issue.
|'"ve seen a recent article in Consuner

Reports, for exanple, and positions by Consuner

Federations of America have pointed in this direction

and | expect that this will become nore so as the

i ndustry does becone reconsol i dat ed.

Anyway, with that conment which is probably
conpl etely outside the bounds of what has |argely been
di scussed before this Commission, I'Il conclude the
substance of ny remarks.

Beyond this opinion which |'ve expressed on
the contents and the inport of today's decision, | do
want to say a few words about the work of
Adm ni strative Law Judge Jackie Reed in this case.

Prior to my appointnment to the Comni ssion,

I met with both Pacific Bell and its conpetitors and
was very quickly made aware of the extrenely charged
at nosphere surrounding the issue of Pacific's entry
into the long distance narket.

Once | cane to the Comm ssion, the pressure

and the tone sharpened exponentially. Reaching a
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crescendo is Pacific Bell and its conpetitors opining
on the epic consequences for conpetition in the
t el econmuni cati ons market.

Throughout all of this, Jackie Reed has
mai nt ai ned a cal m deneanor but she has done, | think
a lot nmore than just remain calm

She has repeatedly hel ped me and ny
col | eagues to focus on the key policy issues.

At tines, this required her to have the
courage to take positions that were adverse to parties
in the case and sonetinmes to positions that she knew
Conmi ssioners held and to resist the efforts of
parties to mani pulate the tinming which, after all, was
an inmportant dinension of this case.

| admire her ability to remain focused on
the facts and to renain dedicated to preserving our
processes here at the Conm ssion.

At several points in the proceedi ng when
t he Conmi ssion and/or the parties tried to cut
corners, the Administrative Law Judge cautioned the
Conmi ssi oners agai nst such short-cuts.

I nevitably, when corners were cut in the

nane of speeding up the case, no time was saved and,
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in fact, often nore delay was created by those
attenpts.

| could go on but | think that Judge Reed's
draft decision speaks nore eloquently than | can to
her fine intellect, her analytical abilities and her
unbi ased approach to wei ghing the conpeting interest
of parties, always keeping the interest of consumers
f or enpst .

"1l mss working with Judge Reed on this
i ssue but I'msure that she's very happy to freed of
this task, probably often must have seen the belong in
the dictionaries is the definition for "thankl essness”
but, Jackie, thank you.

PRESI DENT LYNCH: I think the best
decision | have ever nmade at this Conmmission is to ask
Conmi ssioner Brown to take this case because once
took a look at it and | agree wi th Comni ssioner Wod
that this was pretty charged when | got here as well.

| knew | didn't want to have to wade
through the intricacies of this on a day-to-day basis
and | would like to thank Commi ssioner Brown who has
thrown his heart and his soul and his formdable

intellect into this proceeding and has steered this
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historic decision to a thoughtful and thorough
def ensi bl e and admirable conpletion and | hope that |
can with the next historic decision make sure that
you're just as eager and enthusiastic.

| realize that this is also a | andmark
decision for SBC, Pacific Bell, its conpetitors and
for California consunmers and, as we've all discussed,
today is a big day for a ot of people here in this
bui | di ng who have spent the better part of the [ ast
four years eating, sleeping and breathing the
intricacies of operational support systens and
per formance neasurenents and the fourteen point
checklist and public interest standards so that we can
make an informed decision today.

| also want to think the Tel ecomuni cations
Di vi sion anal ysts, econoni sts, |awers and Judges who
have worked tirelessly on not only this case but al
the other related 271 cases and, also, I'd like to
t hank the Comm ssioner advisors.

Al of the folks at the PUC have been
wor ki ng on this case, really have shown their
dedication to California consuners, frankly, by just

their tenaci ous anal ysis of many nmi nd-nunbi ng details.
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I would also Iike to thank Trina Horner for
all of her effort and her tine and her analysis so
that | could understand these conplex and technica
i ssues that were involved in this decision

| would say to the extent that ny analysis
shines, it's entirely due to Trina and all the flaws
in ny analysis are entirely due to ne.

| appreciate nost of all, though, the
integrity and the | eadership that Jacki e Reed has
brought to this case.

She has guided the parties, the staff, the
consul tants, many assi gned Comm ssioners with
exceptional grace through four years of which have
been incredibly controversial, with the nost
controversial and contested record at the Comri ssion
in m tenure and, at the end, she has energed with an
articulate and t houghtful concl usion.

In a way, this proposed decision and the
changed pages before us is a perfect metaphor for the
i ssues it addresses.

One coul d observe that California's |oca
t el econmmuni cation service market froma fifty thousand

foot perch and we can see two totally different views.
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You coul d see an incunbent |ocal exchange
carrier providing conpetitors with access to its
network and systems with unprecedented openness and
you coul d al so observe a crunbling tel econmunications
i ndustry which is dom nated now by a | ocal service

i ncumbent that enjoys over a ninety percent narket

share.

Just as those conpeting views of the fifty
t housand foot level can yield two, | think, accurate
but conpeting views, | think it's clear from what

we' ve heard today that the reading of the sane
proposed decision can result in different concl usions.
Section 271 of the Telco Act and Section
709.2 of the California Public Utilities Code both
strive to ensure healthy |ocal and |ong distance
t el econmuni cati ons markets.
They set specific entry standards. The two
sets of criteria present subtle but critica
di fferences and, as the proposed deci sion notes,
Section 271 approaches the accessibility of the |oca
exchange market by nmeeting the fourteen point
checkl i st.

It also allows consideration of the public
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i nterest assessnent of a Bell operating conpany's
entry into the long distance market.

By contrast, California Public Utilities
Code Section 709.2 enacted before the '96 Tel co Act
identifies the criteria that the Commi ssion nust use
to access the public interest fromthe perspective of
the health of the intrastate IntralLATA market.

As ny col | eagues have noted, the proposed
decision finds that SBC Pacific Bell has nmet twelve of
the fourteen checklist itens for about an eighty-six
percent success rate.

The proposed deci sion also finds that SBC
Pacific Bell nmeets one of the four criteria set forth
in Section 709.2 or twenty-five percent success rate.

I think we can debate for a long tinme
whet her the Comm ssion's standard for endorsing SBC
Pacific Bell's 271 application should be a hundred
percent of the 271 and 709.2 criteria or eighty-six
percent or sonething |ess but, by any nmeasure, a
twenty-five percent success rate for statutorily
mandated criteria is not a passing grade and,
therefore, the way the proposed decision anal yzes

these two statutory requirenents presents this
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w

N

whet her a vote to endorse SBC Pacific Bell's 271
application at the Federal Comunications Conm ssion
is consistent with our |egal obligation to uphold
state and federal |aw.

Section 709.2 of the California Public
Uilities Code enacted two years prior to the Telco

Act requires that this Conm ssion determ ne that:

10
11
12
13
14
15
16
17
18
19
20
21
22
23

One, conpetitors have fair

nondi scri m natory access to exchanges;
Two, that there is no anti-conpetitive

behavi or by a | ocal exchange tel ephone

corporation, including unfair

subscri ber contacts;

use of

Three, that there is no inproper

cross-subsi di zati on; and

Four, that there's no substanti al

possibility of harmto the conpetitive

i ntrastate exchange tel econmuni cati ons

mar ket .

It's not the standard that there's no

possibility of harmto the public interest as
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Conmi ssi oner Duque knows.

By statute, it's that there's no
substantial possibility of harmto the conpetitive
mar ket intrastate.

These criteria do not precisely match the
Telco Act's 271 requirement but they both clearly
contain a public interest criteria as a critica
conponent .

In the Federal Telco Act, Section
271(d)(3)(c), the Telco Act anticipates that it wll
be critical for the FCC to consider not only the
fourteen checklist but public interest criteria as
wel | .

By providing that, the FCC, quote, "shal
not approve authorization requested in an application
submitted unless it finds that the requested
aut horization is consistent with the public interest
conveni ent to necessity," end quote.

Clearly, our state 709.2 requirenents
provi de a benchmark by which to evaluate the public
interest of SBC Pacific Bell's 271 bid and then the
guestion for us becones do the federal 271

requi rements preenpt or supercede requirenents inmposed
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by state | aw?

In nmy view and | believe it consistent with
our oath of office to uphold state |law as well as
federal law, state Constitution and federa
Constitution.

In ny view, the way we do that is by trying
to harnonize the requirenments of federal |aw and the
requi renents of state |aw

I think that the ability of states to
i mpose requirenents is not inconsistent with federa
| aw and, indeed, the ability of states to prescribe
additional requirements is clearly articul ated as
al l owabl e in the Tunco Act.

Section 253(b) the Telco Act provides that,
"nothing in his section shall affect the ability of a
state to impose on a conpetitively neutral basis and
consistent with Section 254 requirenment necessary to
preserve in advance universal service to protect the
public safety and wel fare, ensure the continued
quality of teleconmunications services and safeguard
the rights of consuners.

And, in fact, the Telco Act also contains a

savings clause that | believe puts to rest any doubt
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on this question in Section 601(c)(3) or (c)(1), no
implied effect.

This Act and the amendnents nmade by this
Act shall not be construed to nodify, inpair or
supercede federal, state, or local |aw unless
expressly so provided in such act or anendment.

Finally, Section 261(c) provides that
nothing in this part precludes the state fromi nposing
requi renent on a tel econmunications carrier for
intrastate services that are necessary to further
conpetition in the provision of tel ephone exchange
service or exchange access as long as the state's
requi rements are not inconsistent with this part of
the Conmission's regulations to inplenent this part.

So, then, of course, you have to | ook at
t he Conmission's regulations to inplenment this part
but all said and done, | believe we need not decide
whet her federal |aw preenpts state law. [|ndeed, we
could not decide that as Conmi ssioners pursuant to the
California Constitutional requirenents here because
think that we can harnoni ze the requirenments of
Section 709.2 with the requirenents of federal |aw

under the Telco Act Section 271
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But this decision ... then we need to | ook
at what this decision says about the requirenments of
709. 2.

| think put sinply, according to the
proposed deci sion, we can conclude at this tinme that
SBC Pacific Bell has nmet only the first requirenent of
Section 709. 2.

A deci sion endorsing SBC s Pacific Bell 271
application to enter the intrastate | ong di stance
mar ket therefor would violate state | aw.

The provisions of that |aw are not
preenpted by and, indeed, are contenplated by federa
law as |'ve discussed.

As a body and as i ndividual Comm ssioners,
we nust act according to the |laws of the State of
California as well as the federal |aws.

I think SBC Pacific Bell has nade
i ncredi bl e progress in opening its |ocal networks and
its systenms to conpetitive | ocal exchange carriers.

Unfortunately, the record we have in this
case, despite that it was four years in the making,
doesn't allow it to nake the remaining three findings

required by state law at this tinme.

STAR REPORTI NG SERVI CE, | NC.
[ 415] 348- 0050



w N

N

10
11
12
13
14
15
16
17
18
19
20
21
22
23

| know that Commi ssioner Brown has argued
that this only an advisory opinion and | just kind of
come to | ook at Senator Bowen's letters, Conmi ssioner
Brown's letters and the back and forth.

' m concerned about whether we can
characterize the action today as an advi sory opinion
because the FCC will not nove forward w thout our
recomendat i on here today.

There's nothing left for us to do after we
vote today. W don't have further votes we nust take
t hat accrue, necessarily, for SBC Pacific Bell to then
enter the long distance market and we are voting today
to determne that 709.2 has not net the frontage page
of the decision.

Note that we're denying that it has
satisfied the (inaudible) and that's why 709 consi st
Public Utilities Code (sic).

Therefore, |I'mdeeply troubled that we can
find that it would be in the publications (sic) to
vote yes on this application, given that 709.2 is not
affirmatively satisfied and so | go back to 709. 2(c)
and it directs the Comm ssion, you know, to

affirmatively find four things before the Commi ssion
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can issue an order authorizing conpetition intrastate
i nter-exchange tel ecomruni cati on servi ces.

| think the bottomline is that we've not
today naking the findings that we're required to nake
under state law and | am sinply and deeply troubled
whet her a vote on this decision despite the fact it
neets the Section 231 (inaudible) is tenable under
state | aw.

However, | do think that Conmi ssioner
Brown's alternate cases makes this nore acceptable as
a deci sion and Conmi ssioner Brown has |ived and
breathe this now for over a year. | would defer to
his view of how his alternate pages treat the various
mar ket i ng i ssues versus the proposed decision

Conmi ssi oner Brown?

COW SSI ONER BROWN: Yes. Thank you.

VWhat we have attenpted to do in the
alternate and Judge Reed has attenpted to do in his
draft decision is to defag the problens that are
presented by -- 1'll start over again.

VWhat we attenpted to do with those renedies
that we put into play, for exanple, presenting

scripts, auditing the cost allocations in terns of
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Cross-subsidi zati on possibilities, inmposing Tariff 12
rules in the, you know, in the marketing of |ong

di stance service is to disarmthose objections that
Judge Reed very well found when she heard the evidence
and | heard the evidence.

There were problens that were out there and
there were problens to be solved and |I think that, as
| said, that if we put these into effect, if we put
those nmarketing rules into effect, if we put those
auditing rules into effect that we make themfile the
scripts, if we continue to nmonitor their performance
in terms of the nondiscrimnatory access to the
conpetitors of their network, we will abate and
di m ni sh and di ssipate the problenms that we have
t oday.

For exanple, anti-conpetitive behavi or
How are we going to control that?

Well, the nmost inportant thing that | can
see if the performance measures because what the
performance measures do is they conpare the difference
bet ween Pacific's service to its own customers with
Pacific's service to conpetitor's custoners.

That's nunber one. We're backed up with
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stiff nonetary penalties if they don't do that.

Nunmber two, you know cross-subsidi zation
Qovi ously, you know, you want the affiliate to pay its
way.

The way the affiliate pays its way is rea
accounting methods that make it possible for us to see
how much, you know, this is costing the rate-payer

The third thing, of course, is, okay. How
do you deal with the joint marketing? The real cat
bird seat that an incumbent has in dealing with an
i ncom ng cust omer.

There's always going to be advant age.

You' re never going to elinminate that advantage
entirely but with these custoner service rules, what
you do is you don't squelch the possibility that
somebody ni ght want Sprint or AT&T.

So, | think that we can approve the access
of 271. | think that we can also deny the 709.2
conpli ance and we can reopen the proceeding at a later
stage to see whether the rules that we put into effect
today and the constructs that we put into effect today
have elim nated the objections that Judge Reed and

nysel f have found in the course of this proceeding.

STAR REPORTI NG SERVI CE, | NC.
[ 415] 348- 0050



w N

N

10
11
12
13
14
15
16
17
18
19
20
21
22
23

And | want to nake clear, you know, | nean,
| was really taken aback by Senator Bowen's letter. |
nmean, she's a great public servant and, you know, |
have been supportive but what really bothered nme was
that there was this inference that | would violate ny
oath of office, that | would do an inpeachabl e act by
declaring a particular statute in the State of
California preenpted which we cannot do under Article
.

And the fact of the matter is that we don't
direct. W don't authorize anybody to do anything
with respect to |long distance service. That's not our
j ob.

W can't say by this order, hey, you' ve got
to... you know, Pacific Bell, you're in the in-state
| ong di stance service and that's what, you know, 709.2
woul d, you know, speaks to.

You know, it may cone to pass as |
indicated in ny response to Senator Bowen that there
may be a preenption issue but that's for another day
and anot her forum and we have to confront that. That
issue is not presently ripe. Okay.

PRESI DENT LYNCH: Commi ssi oner Brown,
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can | ask you a question?

COW SSI ONER BROVWN: Yeah.

PRESI DENT LYNCH: Is it your view
that we are affirmatively denying intrastate | ong
di stance service in this order?

COW SSI ONER BROVWN: Yes.

PRESI DENT LYNCH: And then can the
SBC overrul e upon that?

COWM SSI ONER BROVN: Well, they can try
and then it's a question for, you know, | guess sone
sort of declaratory judgnent but, you know, that is
not -- you see, you know, there's probably a | ot of
things that we do that are subject to federa
preenption.

Qur problemis that we can't declare a
statute preenpted or unconstitutional because of a
federal conflict but there are other ways that that
can be addressed.

It's unfortunate, though, that we can't do
it within this forum

| mean, I'Il give you an exanple. | nean,
years ago, the ABC, the Al cohol Beverage Contro

agency with Peter Finnegan as the Chair declared the
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fair marketing rules on |iquor.

Rermenber those fair marketing rules? That
you coul dn't buy booze unl ess, you know, you had this
high ceiling -- high floor

They decl ared t hose unconstitutional
Well, maybe Article Il was in response to that but
that's not what we're doing.

W' re avoi ding that issue because we have
to avoid it. | nmean, if we could speak to that issue,
we probably coul d, probably engage in some sort of
har moni zati on that woul d make possible a nore
affirmati ve recomrendati on but we're constrained.

PRESI DENT LYNCH: | don't see in the
concl usions of l[aw and the order, though, where we're
denying intrastate service.

I mean, | see in the title where we are
and, actually, what | would like if you don't mind is
just to ask ALJ Reed --

COW SSI ONER BROVW: Sure.

PRESI DENT LYNCH: -- if that's in the
concl usions of the | aw.

COW SSI ONER BROVWN: No, but you see,

what they do, Pacific can't get into the intrastate
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| ong di stance market unless and until we affirmatively
pass on it, you know, say that the checklist is
conplied with.

So, fromthat standpoint, you know, whether
we deny themor we affirmor we don't speak to it. |
nmean, they don't have that authority. At least it's
not given to them by us.

PRESI DENT LYNCH: | have a point of
information for either the Chief LJ or the Ceneral
Counsel .

VWhat is the effect of a partial dissent?
Is it a dissent or is it not a dissent? | mean, we're
all kind of acting Iike the Supreme Court here.

So, what is the effect of a partial
di ssent? Co ahead.

VA CE: It seens to nme that if the
Conmi ssi oner votes for an itemon the agenda, they

have voted to approve the item

COW SSI ONER BROWN: That's true.
VO CE: And | don't think the dissent
has any effect on the vote. | think it only is an

expression on the Conm ssioners' views.

So, it's not like, you know, the Suprene

STAR REPORTI NG SERVI CE, | NC.
[415] 348- 0050

64



w N

N

10
11
12
13
14
15
16
17
18
19
20
21
22
23

65

Court where you try to figure out, you know, well
so-and-so joined part four and so-and-so joined part
t wo.

COW SSI ONER BROWN: Let's not go to
Fl ori da

VA CE: And try to figure out what
the decision really neans.

I think you're voting up or down on the
agenda item and then whatever you wite is just an
expression of the Conmi ssioners' views.

COWM SSI ONER BROVN: Yeah, that nakes
sense. That nekes all the sense in the world.

LADY VO CE: I woul d concur.

VO CE: You're concurring. You're
not dissenting. (Laughter).

LADY VO CE: Ckay.

COW SSI ONER BROVWN: Partially? O ....
Let's go.

PRESI DENT LYNCH: Are there other
conments or questions? Okay.

COW SSI ONER BROVN: Let me just
summari ze, just very very briefly.

I know it has gone on too long but let ne
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just kind of state, really, what the difference
between the alternate and the proposed decision is.

The alternate really sets forth -- | think
the real big difference is what you have is Tariff 12
rules in long distance narketing of incoming calls
with the alternate. You do not have that with the
proposed deci si on.

PRESI DENT LYNCH: And | appreciate
that, your thorough explanation, Conmi ssioner Brown.

As you can tell, I'"mstruggling with the

709. 2 i ssues.

COW SSI ONER BROWN: And, you know, to
tell you the truth, | nean, I'mconfortable with both
deci si ons.

| just, you know, | wote an alternate.

kind of Iike nyself.
PRESI DENT LYNCH: And | believe that

you have moved on ItemH 7a, is that correct?

COWM SSI ONER BROVN: Yeah, that's
correct.

PRESI DENT LYNCH: Conmi ssi oner Duque?

COWM SSI ONER DUQUE: [f | could just

make one comment on H 7a?
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I've listened to all the argunents but |
still can't support Conmi ssioner Brown's alternate
because | believe it potentially conflicts with the
FCC s equal access order.

It will create unjustified and disparate
standards with Pacific's joint marketing with their
affiliate's | ong distance services otherwi se pernitted

under federal |aw.

So, that's -- I'mgetting a big frown from
Trina but it's all | have to say. It's how!| feel and
that's it.

PRESI DENT LYNCH: Commi ssi oner Brown

has nmoved |Item H 7a.

W1l the clerk please call the role?

THE CLERK: Conmi ssi oner Brown?
COWM SSI ONER BROMN: Yes.

THE CLERK: Conmi ssi oner Duque?
COWM SSI ONER DUQUE: No.

THE CLERK: Commi ssi oner Wbod?
COWM SSI ONER WOOD: Yes.

THE CLERK: Conmi ssi oner Peevey?
COWM SSI ONER PEEVEY: No.

THE CLERK: Okay. President Lynch?
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PRESI DENT LYNCH: Yes.
No. | believe those are alternate pages.

We now need to vote on ItemH7 as nodified by the

alternate pages in ItemH7a. |Is that correct?
COW SSI ONER BROWN: Correct.
PRESI DENT LYNCH: WIIl the clerk

pl ease call the roll on ItemH7 as nodified by the
alternate pages in ItemH 7a?

THE CLERK: Conmi ssi oner Brown?

COW SSI ONER BROVWN: Yes.

THE CLERK: Conmi ssi oner Duque?

COVM SSI ONER DUQUE: Yes, and I'IIl file
a partial dissent.

THE CLERK: Commi ssi oner Wod?

COWM SSI ONER WOCD: Yes.

THE CLERK: Conmi ssi oner Peevey?

COW SSI ONER PEEVEY: Yes, and I'Il file
a concurring. Al right.

THE CLERK: Presi dent Lynch?

PRESI DENT LYNCH: | wish | had nore
time to look at the legality of these Itenms 709.2
i ssues and, as ny vote will not affect the outcone of

this decision, | vote no and | will file a dissent.
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| believe that ItemH7 as nodified by Item

H-7a carries 4-to-1.

COWM SSI ONER BROVWN:

PRESI DENT LYNCH:

now noving on to ltem H 9.

* * * %

Correct.

Al'l

right.

W're
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Performance M easure 6

The affidavit of Gwen S. Johnson explained that, in a few instances, where Pacific sent a CLEC
both a missed commitment notice and a follow-up information notice establishing a new due
date, the notice interval was improperly tracked from the latter, informational notice. See
Johnson Aff. 152 n.89 (App. A, 12). Pacific anticipates completing the programming changes
necessary to eliminate this issue in February 2003. Ms. Johnson'’s affidavit further noted that,
had the transaction times in this particular situation been tracked properly, Pacific would have
met the benchmark standard for PM 6-52000 in July 2002. Seeid. By contrast, because of the
limited circumstances in which this situation occurs, see id., this issue had no effect on August
results. Similarly, although properly tracking these notices in September would have dlightly
improved performance, it would not have resulted in Pacific meeting the benchmark. For the
reasons set forth in Ms. Johnson’s reply affidavit, however, these performance shortfalls are not
competitively significant. See Johnson Reply Aff. 11 23-24 (Reply App., Tab 10).

OSSVersioning

Implementation of the LSOR 6.0 version currently is scheduled for June 14, 2003. At that time,
version 3.06 will be retired, per SBC's versioning plan. See Huston/Lawson Aff. 251 & n.102
(App. A, Tab 11). SBC'sversioning process allows CLECs to migrate to the new LSOR version
at the time of the scheduled release, or to remain on their current versions and migrate later,
based on their particular business needs. CLECs that migrate to the new LSOR version at the
scheduled time for the release may elect to have their “pipeline” LSRs — i.e., ordersthat are
placed prior to the release weekend — converted to the new version. In that case, all notifications
for the pipeline LSRs will be on the new version. However, CLECs that elect to migrate to a
new version on their own timelines (rather than on the release weekend) do not have that option.
Instead, those CLECs will receive notifications on their pipeline orders in the prior version,
while notifications on al new and supplemental LSRs will be sent in the new version. This
information is available to the CLECs in the OSS section of SBC's CLEC Online Website, under
the heading “Versioning.” According to its comments, AT& T intends to migrate from LSOR
version 3.06 to version 5.0x in February 2003. See AT& T s Willard Decl. §41. Becausethis
timeline does not coincide withan SBC release weekend, after its migration AT&T will receive
notifications on its pipeline LSRs in version 3.06, while notifications on all new and
supplemental LSRs will be sent on version 5.0x.

DS1 and DS3 Interim Pricing

Asthe Commission is aware, Pacific initially sought to address concerns it expected might be
raised by CLECs regarding DS1 and DS3 UNE loop rates by agreeing to treat current DS1 and
DS3 loop rates as interim, as of the date of this application (September 20, 2002), subject to true-
up to the permanent rates ordered in the CPUC’s UNE “Relook Proceeding.” In comments on
the application, XO criticized this offer, arguing that it was insufficient.> Pacific does not agree.
However, in mid-October, Pacific completed work on new cost studies for the DS1 and DS3

! See XO Comments at 8-11.
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loop. Based upon Pacific’s new proposed rates submitted to the CPUC on October 18, 2002,
Pacific agreed to reduce its DS3 loop price to $573.20 during the interim period.?

In an ex parte filing dated November 12, 2002, X O takes issue with this latest offer. It first
complains that Pacific has not offered deaveraged DS3 loop rates. But Pacific proposed a
statewide rate (of $573.20) because the CPUC currently has in place a statewide average rate for
DS3 loops. Of course, the CPUC may decide that it is appropriate to order geographically
deaveraged rates for DS3 loops, and Pacific would obviously comply with any such order.® But
that possibility hardly renders Pacific’'s current proposal unreasonable. Pacific has
acknowledged that its proposed rate in the UNE Relook Proceeding is likely the rate ceiling for
permanent DS3 loop rates.* Therefore, it was appropriate to offer CLECs this reduction during
the interim period in order to give them the benefit of a lower rate.®

X O also continues to object to Pacific’'s current, CPUC-approved DS1 rate. Yet it still has failed
to prove a TELRIC violation in the establishment of that rate. And, in any case, Pacific has not
proposed an interim reduction to the current DS1 loop rate because Pacific’ s proposed rates in
the UNE Relook Proceeding are higher than the existing rates.® Therefore, the possibility
remains that rates may go up. In addition, as pointed out in Linda Vandeloop’s Reply Affidavit,
Pacific has provided approximately 19,000 DS1 UNEsto CLECsin California—aclear
indication that the existing rate does not create a barrier to entry. It is also important to
remember that these rates are interim, subject to true-up. XO is ultimately not harmed, since any
difference in rates will be subject to refund/credit when permanent rates are established.’

XO next takes issue with the effective date of Pacific’ s interim offer, demanding that the
effective date be established as of either September 20, 2002 (the date Pacific committed to
interim DS1 and DS3 loop rates) or November 1, 2002 (the date Pacific issued the accessible
|etter offering a reduced DS3 rate).® Both proposals, however, conflict with ordinary practice
before the CPUC, which provides as a general rule that contract amendments take effect 30 days
after filing. Pacific’s proposed effective date is fully consistent with that practice.

2 vandeloop Reply Aff. 116 (Reply App., Tab 17).

3 On February 21, 2002, the CPUC approved a geographic deaveraging settlement between Pacific, AT& T and
WorldCom for particular loop UNEs that “[t]he parties agree[d] . . . brings Pacific' sterritory into compliance with
the FCC rules on geographic deaveraging, as set forth at 47 CFR sec. 51.507(f).” D.02-02-047 (Cal. PUC Feb. 21,
2002) (App. C, Tab 75). Notably, XO could have commented on the draft decision that approved this settlement,
but, asthe CPUC makes clear, “[n]o comments werefiled.” Seeid. at 12.

* Vandeloop Reply Aff. § 16.

° A CLEC has now agreed to both the initial offer (making DS1 and DS3 rates interim) and the second one
(lowering the interim DS3 rate). Both amendments were filed today at the CPUC.

®Vandeloop Reply Aff. 1 16 n.44.

" Pursuant to the CPUC’ s procedural schedule, permanent rates are to be established by July 2003, even if an
evidentiary hearing is necessary. Thus, XO’sclaim that it “may be years” before permanent rates are established is
clearly hyperbolic.

8 XO Ex Parte at 2-3.
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Finally, XO objects to the change of law provisions included with Pacific’'s latest DS3 interim
rate offer that would take effect in the event the Commission determines that the DS3 loop is no
longer aUNE.® These provisions have been under negotiation between the parties. Indeed, XO
admits that Pacific offered additional clarification in an attempt to addressits concerns.’® After
reviewing XO's assertions, moreover, Pacific agrees that further clarification of this language is
appropriate and has sent XO revised language that attempts to address its concerns on this
issue.t! Asto XO's general argument regarding the change of law provisions, Pacific’s proposal
has the advantage of providing certainty regarding what happens if the FCC concludes that DS3
loops are no longer UNEs.

As afinal note, XO has so far failed to sign even the first amendment (offering interim DS1 and
DS3 loop rates), much less the additional amendment codifying the DS3 loop reduction. Pacific
is committed to continuing its efforts to work with XO. Pacific has addressed XO's pricing
concerns through its commitments, and it is continuing in good faith to work through subsidiary
issues so that XO can take advantage of those commitments. The Commission should reject
XO's efforts to obtain an advantage in these negotiations by turning every dispute into a 271
issue.

°Id. at 3-4.
1014, at 4.

1 The amendment Pacific filed with the CPUC today contains this revision, which removes from the amendment the
bolded language identified in the XO Ex Parte at 3.



